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Court of Appeals of the District of Columbia 


No. 4914. 


Neimax-^VIarcus Company, Appellant,| 


vs. 


Commissioner ok Internal Revenue! 


Docket 11273. 


Xeiman-Marcus Company, Main & Ervay Sts.^ Dallas, 

Texas, Petitioner, I 

! 

V. i 

1 

Commissioner of Internal Revenue, Respondent. 

I 

For the taxpayer: B. G. Simpich, Esq., Donald Horne, 
Esq. I 

For the Comm’r: J. L. Backstroin, Esq., C. |r. Brown, 

Esq. i 

Docket Entries. \ 

1926. I 

Jan. 25. Petition received & filed. | 

28. Copy of petition served on Solicitor, j 
28. Xoti heat ion of receipt mailed taxpayer]. 

Mar. 27. Answer filed bv Solicitor. i 

• 

“ 31. Copy of answer served on taxpayer, j Assigned 

to General Calendar. | 

IMay 5. \"erified petition filed by taxpayer. j 

8. Granted leave to file. Both sides noticed. 

10. Copy of amended petition served on I Solicitor. 

Taxpayer notified. | 

27. Stipulation filed re: answer to petition standing 
as answer to verified petition. I 

1927. I 
Sept. 29. Hearing date set 12-1-27. 
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Dec. 

1. 

i i 

13. 

t i 

29. 

1928. 

Jan. 

27. 


30. 

Mav 

• 

4. 

(i 

7. 

Aug. 

13. 

i t 

13. 

Sept. 

28. 

i i 

28. 

Oct. 

13. 

i i 

15. 

i i 

17. 

i i 

23. 

Nov. 

20. 

i i 

27. 

Dec. 

4. 

t i 

4. 

2 


Dec. 

13. 

i i 

20. 

i i 

27. 


Hearing liad before Mr. Morris on merits. Case 
submitted. Taxpayer V brief due T2-.‘>l-‘27. 
Comr’s brief due 1-2S-2S. Taxpay(‘r's brief to 
be served on Conim’r wlien filed. 

Transcript of hearing 12-1-27 filed. 

Brief filed bv taxpaver. (\>})v served on G. C. 
12-:i0-27. 


Motion for an extension to 2-27-28 to file brief 
filed bv G. C. 

Motion irranted to 2-27-28. 

Findings of fact cV: o|)inion rendered (Mr. Mor¬ 
ris);. Judgment will be entered for the re¬ 
spondent. 

Order of redeterniination entered. 

^^otion to fix amount of bond filed by tax])ayer. 

Order fixing amount of bond at $18,830.58 en- 
t ored. 

Stipulation of venue filed. Court of Ajipeals of 

I). C. 

Petitipn for review by Ct. of Ap]ieals, D. C. with 
assignments of error filed by taxpayer. 

Pra'cipe filed by taxjiayer. 

Order denying ])etitioner's re(inest that Board 
a])prove Bond & Surety in connection with iieti- 
tion for review entered. 

Opinion rendered (.Mr. Littleton). 

Proof of service of petition filed. 

Motiop for a 20 day extension to transmit record 
filed by tax])ayer. 

Order enlarging time to 12-31-28 to pre])are evi¬ 
dence & deliver record entered. 

Motion & objections to pnecipe filed by G. C. 

Supplemental ])ra‘cipe filed by G. C. 


Motion, acquiescing in respondent’s objections & 

substituting* new statement of evidence filed bv 

* * 

taxpayer. 

Objecti,ons to statement of evidence filed by G. C. 
Motion, for extension of 30 days to file record 
tiled by taxpayer. 
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Dec. 28. Notice of heariiii;' on Jan. 8, 1929 |to present 
stalement of evidenco tiled by taxpjiyer. 

“ 28. Order enlari>*in^ time to 1-30-29 to prepare evi¬ 

dence & transmit record entered. | 

1929. I 

Jan. 8. Transcript of heariiii*- 1-8-29 filed. | 

8. Hearing had before Mr. ^Forris on motion to ap¬ 
prove statement of evidence C. A. V. State¬ 
ment of evidence filed at hearing. 

8. Statement of evidence approved & ortlered filed. 

9. Order granting respondent’s motion| of 12-4-28 
& pra'cipe amended in accordance! therewith, 


i i 


i i 
i i 


(i 


entered. l 

30. Order eidarging time to 2-15-29 to tile 
of record entered. 


transcript 


I 

Now, January 10, 1929, the foregoing docket jiitries cer¬ 
tified from the record as a true copy. i 

[Seal Board of Tax A])peals, 1924.] i 

B. D. GAMBLE, 

Clerk U. S. Board of Tax [ippeals. 


•> 


Filed Jan. 25, 192(), U. S. Board of Tax Appeals 

Fnited States Board of Tax Ap])eals. | 

! 

Docket No. 11273. I 

Appeal of Neimax-Makcus Company, Main anfl PJrvay 

Streets, Dallas, Texas. 

Year: 1918. 

Petition. 

1 

The above-named taxpayer hereby appeals from the de¬ 
termination of the Commissioner of Internal Riwenue set 
forth in his deticienev letter IT:F:SM-()0I)/DLt^-A-11858, 
dated November 27th,. 1925, and as the basis of jits appeal 
sets forth the following: j 

1. The taxpayer is a cor])oration organized lunder the 
laws of the State of Texas, with its principal place of busi¬ 
ness at Main and Ervav Streets, Dallas, Texas. ! 

*■ ’ ' I 
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4 '2. The deficiency letter (a copy of which is at¬ 
tached) was mailed to the taxpayer on November 

27th, 1925. 

3. The taxes in controversy are income and profits taxes 
for the calendar year 1918 and are less than $10,000, to-wit: 
$9,415.29. 

4. The determination of tax contained in said deficiency 
letter is based upon the following;- errors: 

(a) That taxpayer's application for assessment under 
Section 327 and 328 of the Revenue Act of 1918 was denied. 

(b) The Commissioner erred in reducin.u* tax])ayer's in¬ 
vested capital by tax]>ayer"s Federal income and excess 
profits taxes for 1917 |)rorated. 

(c) The time within which the alleired deficiency may be 
assessed has elapsed. 

5. The facts upon which the tax])ayer relies as the basis 
of its appeal are as follows: 

(a) That the taxpayer's ca])ital and income for 1918 
were affected by abnormal conditions which worked upon 
it an exceptional hardshi]) as evidenced by its abnormally 
high excess profits tax; that none of its income was de¬ 
rived from Government contracts on a (‘ost-plns basis; that 
said tax was high not merely because taxpayer earned a 
high rate of profit u})on a normal invested capital, but 
because of abnormal conditions affecting its capital and 
income; these abnormal conditions were, in general; (1) 
unusually low officers’ salaries, (2) ability to borrow large 
sums due to the personal credit of its officers, thus enabling 
taxpayer to do a large volume of business with a very 
small statutory invested cai>ital, (3) the i^ossession of good 
will of great value, none of which it can include in invested 
capital, because it has not ])urchased it, but has built it up 
from the time of its organization, whereas usualIv tax- 
payers have purchased goodwill from y^redecessor corpo¬ 
rations and are allowed to include the value of goodwill in 
invested capital; that taxi)ayer pursuant to 4he provisions 
of Section 327 of the Revenue Act of 1918, dulv 

5 made application to the ('omniissioner of Internal 
Revenue for assessment under the ])rovisions of Sec¬ 
tion 328 of said Act, but the Commissioner of Internal Rev¬ 
enue denied said ay)plication; taxpayer further represents, 
upon information and belief, that the Cominissioner of In- 
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ternal Revenue did not eompare the exeess-prcjfits tax of 
taxpaper with the average excess-prolits tax of Representa¬ 
tive cor])orations, as required hy Section ‘ViT of tiie Revenue 
Act of 1918. ^ I 

(h) In computing 1918 invested capital, thp Commis¬ 
sioner deducted from such invested capital 200/j36o of tax- 
])ayer’s Federal income and excess-profits taxej? as finally 
determined, suhsecpient to 1918, for the caUndar year 
1917. I 

(c) Taxpayer's income and excess profits tax! return for 
the calendar vear 1918 was (lied with the Colldctor of In- 

• I 

ternal Revenue more tlian five years before November 27, 

1925, the date of tlie deficiency letter. | 

(3. Tlie taxpayer in support of its appeal relids upon the 

following propositions of law: I 

(a) Corporations whose ca])ital or income is [affected by 

abnormal conditions should be assessed under Section 328 

of the Revenue Act of 1918 for the year 1918. 

The comparison ])rovided for by Section 327 of said Act 

slionld be m-ade witli all repi’esentative cor])oraiions in the 

same line of business not subject to the samd abnormal 

conditions as taxpayer, or other al)normal conditions. 

(})) Invested ca])ital should not he reduced l^y taxes for 

the ])rior years ])rorated. i 

6 (c) The (Commissioner is authorized by Congress 

to assess income and ])rofits taxes for 1918 at any 

time within five vears from the time the return was filed, 

. * ' 

but not thereat ter. j 

Wherefore the taxpayer respectfully pray^ that this 

Board mav liear and determine its a])peal. j 

DONALD IIOKXF, 

CoKuseJ for Taxpajier, 120 Broa^waij, 

Nor Yr\rh% N. Y. 

State of New York, i 

Countij of Neiv York, ss: | 

j 

Donald Horne, being first duly sworn, deposds and says 
that he is counsel for the tax])ayer in the abbv(‘-ontitled 
a])pcul, and makes this verification because sajd taxpayer 
and its officers are absent from the citv wherd he has his 

•- I 

office, and affiant is unable to obtain a verificaltion of this 
})etition in time to file it before the time withirj which this 
appeal may be taken expires; that affiant is falmiliar with 
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the facts involved in tliis appeal: tliat lie has read the fore¬ 
going petition, and knows the contents thereof, and that the 
same is true except as the facts therein stated on infor¬ 
mation and belief, and as to those facts that he believes it 
to be true. 

DONALD IIORXK. 

Sworn to before me this 23rd dav of Januarv, 1926. 

[Seal of Julia 1. Banks, Commissioner of Deeds, City 
of New York.] 

JULIA 1. BANKS, 

Cotiunissioiirr of Dreds^ Cif if of Xcw York, 

New York County Clerk’s No. 134. 

Term expires April 8th, 1926. 


i 


Copy. 


Treasury Department, Washington. 
Office of Commissioner of Internal Kevenue. 


IT:E:SM-60D. 

DLP-A-11858. Nov. 27, 1925. 


Neiman-Marcus Company, 

Main and Ervay Streets, 

Dallas, Texas. 

Sirs: 

An audit of ypur income and profits tax return for the 
taxable year 1918 has resulted in the determination of a 
deficiency in tax of $9,415.29, as shown in Bureau letter 
dated July 15, 1924. 

In accordance with the provisions of Section 274 of the 
Revenue Act of 1924, you are allowed 60 days from the date 
of mailing of this letter within which to file an appeal con¬ 
testing in whole or in part the correctness of this deter¬ 
mination. Any such appeal must be addressed to the 
United States Board of Tax Appeals, Washington, D. C., 
and must be mailed in time to reach that Board within the 
60-day period. 

Where a taxpayer has been given an opportunity to ap¬ 
peal to the Board of Tax Appeals and has not done so 


ly part of 

not desire 
e inclosed 
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within the 60 days prescribed and an assessment has been 
made, or where a taxpayer has appealed and an jjssessment 
in accordance with the final decision on such appeal has 
been made, no claim in abatement in respect of a 
the deficiency will be entertained. 

If you acquiesce in this determination and do 
to file an appeal, you are requested to sign tl^ 
agreement consenting to the assessment of the | deficiency 
and forward it to the Commissioner of Internal Revenue, 
Washington, D. C., for the attention of IT ;E :SM-|)0D/DLP- 
A-11S58. In the event that you ac(iuiesce in a part of the 
determination, the agreement should be executed with re¬ 
spect to the items agreed to. | 

Respectfully, | 

D. II. BLAIR, 
Commissioner^ 
By-, 

Assistant to the Commjssioner, 

8 Copy. I 

Statement. \ 

IT :E :SM-601). DLP-A-n858. i 

j 

In re Neiwax-^Iaijcus Company, ^lain and Eryi|,y Streets, 

Dallas, Texas. I 

^ j 

i 

Deficiency in Tax: $9,415.29. I 

Reference is made to your protest dated August 8, 1924 
and to conference held October 19, 1925. j 

You ai‘e advised that after a thorough review of| your case, 
the Bureau holds that no exceptional hardship evidenced by 
a gross disproportion between the tax computed without 
the benefit of Section 327 and the tax compute^ with ref¬ 
erence to representative cor])orations specified jiiider Sec¬ 
tion 328 owing to abnormal conditions affecting your capital 
or income, has been disclosed. I 

The conclusions set forth in Bureau letter tolvou dated 

I ^ 

July 15, 1924 are, therefore, sustained. i 

A copy of this letter has been furnished your duly au¬ 
thorized representative, Mr. J. Austin Smith, Mui^sey Build¬ 
ing, Washington, D. C. I 

spf-6. I 
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Xow, January IG, 1929, tlic fori'i^oin.i:: petition certified 
from the record as a true copy. 

[Seal Board of Tax A])peaLs 1924.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

9 Filed ^lar. 27, 1920, United States Board of Tax 

Appeals 

United States Board of Tax Appeals. 

Docket #11273. 

Appeal of Xeiman-Makcus Company, Dallas, Texas. 

Answer. 


Xow comes the Commissioner of Internal Revenue, hv 
his attorney, A. W. Gre.^e:, Solicitor of Internal Revenue, 
and for answer to the petition of the above-named taxpayer, 
admits, alleges and denies as follows: 

(1) Admits the allegations in paragraphs 1, 2 and 3 of 
taxpayer’s petition. 

(2) Denies that the Commissioner erred in disallowing 
this taxpayer’s application for assessment under the pro¬ 


visions of Sections 3>27 and .‘VJS of the Revenue Act of 1918. 


(3) Denies thgt the Commissioner erred in reducing this 
taxpayer's invested capital for the year 1918 in an amount 
equal to this taxpayer's Federal income and excess profits 
taxes for the calendar year 1917, prorated according to the 
due date thereof in the vear 1918. 


(4) Denies that the time within which the deficiency may 
be assessed has ela])sed. 

(5) Alleges that both the Commissioner and this tax¬ 
payer have consented in writing to the assessment, at any 
time during the period expiring December 31, 1926, but ex¬ 
tended in the event an ap])eal is filed with the Board of Tax 
Appeals by the number of days between the mailing of the 
deficiency letter and the date of the final decision of the 
Board. 


(6) Alleges that the invested capital of this taxpayer for 
the calendar year 1918 has been computed in accordance 
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! 

with the provisions of article 845 of Regulation^ 45, in force 
during the year 1919 when this taxpayer’s return for the 

calendar vear 1918 was due. I 

^ . . . i 

10 (7) Denies the material allegations pf fact con¬ 

tained in Paragraph 5 of the taxpayer’s! petition. 

(8) Denies generally and specitically each and ev’ery al¬ 
legation in the taxpayer’s petition not hereinbefore admit¬ 
ted, qualified or denied. | 

j 

Propositions of Law. j 

I 

j 

1. Where both the Commissioner and the tajcpayer have 
consented in writing to the assessment of the tax after the 
time ])rescribe(l in Section ‘J77 of the Revenue j Act of 1926 
for its assessment, the tax mav be assessed at anv time 
I)rior to the expiration of the period agreed uppn. 

2. This taxpayer is not entitled to a determination of 

its profits tax in accordance with the provisionis of Section 
328 of the Revenue Act of 1918. | 

3. This taxpayer’s invested capital for the ypar 1918 has 

been properly computed in accordance with te provisions 
of Article 845 as validated l)y Section 1207 of t|he Revenue 
Act of 1926. ‘ I 

Wherefore it is prayed that this taxpayer’s appeal be 
denied. 

A. W. GREGOj, 

Solicitor of Infernal Rev)enue. 

* m ^ 1 ' 

Attorney for the Connnhsioner of InternafRevenue. 

i 

Of counsel: 1 

THO.MAS -M. WILKIN'S, I 

Special Atforncif, Bureau of Internal Revenue. 

\ 

Now, January 16, 1929, the foregoing answer certified 
from the record as a true copy. j 

[Seal U. S. Board of Tax Ap))eals, 1924.] | 

B. D. GAMBLE, 

Clerk U. S. Board of Tax [Appeals. 


2—4914a 
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Filed May 5, 192(1, V. 


S. Board of Tax A]^peals. 


United States J^oard of Tax Appeals. 


Docket Xo. 11273. 

Appeal of Xeiman-Marcus Company, Main and En’ay 

Streets, Dallas, Texas. 

Year: 1918. 

Verified Petlthm. 

Leave to file ii-ranted Mav S. 192(). 

(Sig-iied)' ‘ G. G. KORXER, Jr., 

Mewbrr U. S. Hoard of Ta.r Af/jX’aJs. 


The ahove-named tax])aycr liercl)y appeals from the de¬ 
termination of the Commissioner of Internal Revenue set 
forth in his deliciencv lettei* IT :L :SM-()01) I)LP-A-1 ISoS, 
dated Xoveml)er 27th, 1925, and as tlie basis of its appeal 
sets forth the following:: 

1. The tax]>ayei* is a cor])oi-ation orufanized under the 
laws of the State of T(‘xas, witli its ])rincipal ])lace of busi¬ 
ness at Main and Ei-vay Streets, Dallas, Texas. 

2. The deficieney letter (a copy of which is attached) was 

mailed to the taxpayer on X’'ovem])er 27, 1925. 

12 3. The t;ixes in ('ontrovei'sy an* income and ])rolits 

taxes for tlie calendar year 1918 and are less than 
$10,000, to-wit: $9,415.29. 

4. The determination of tax contained in said deficienev 
letter is based upon the followiiiii’ eri'ors: 

(a) Tliat tax])ayer's ap])lication for assessment under 
Sections 327 and 328 of the Ik‘venue Act of 1918 was denied. 

(/>) Tlie Commissioner e]‘r(*d in n'diicinii' tax]):iy(‘r's in¬ 
vested ca])ital by tax]>ayer's Federal income and excess 
])rofits taxes for 1917 prorated. 

(c) Tlie time within which tlie alleg*ed deficiency may be 
assessed has elapsed. 

5. The facts upon whicli the taxpayer relies as the basis 
of its appeal are as follows: 

(a) That the tax]')ayer’s ca])ital and income for 1918 
were affected by abnormal conditions which worked upon it 
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I 

an exceptional liarclsliii) as evidenced by its abnormally 
liigli excess profits tax; tliat none of its income '^as derived 
from Government contracts on a cost-plus basis; that said 
tax was liii;-li not merely ])ecaiise taxpayer eaiped a high 
rate of profit ui)on a normal invested capital, but because 
of abnormal conditions affecting its capital ahd income; 
these abnormal conditions were, in general: (1) unusually 
low officers’ salaries, (2) ability to borow large sums 
to tlie ])ersonal credit of its officers, thus enabling tax- 
paver to do a large volume of business with a Iverv small 
statutory invested capital, (3) the possession of good 
will of great value, none of which it can incjude in in¬ 
vested cai)ital, because it has not purchased it, bjit has built 
it uj) from the time of its organization, whereas Usually tax¬ 
payers have purchased goodwill from predecessor corpora¬ 
tions and are allowed to include the value of goddwill in in¬ 
vested capital; that taxpayer pursuant to the p]dovisions of 
Section 327 of the Revenue Act of 1918, duly made ap- 
13 plication to the (Commissioner of Internal Revenue 
for assessment under the provisions of Se(|'tion 328 of 
said Act, but the (Commissioner of Internal Revcjnue denied 
said application; taxpayer further rei)resents upbn informa¬ 
tion and belief, that the (Commissioner of Internfil Revenue 
did not compare the excess-prolits tax of taxpayer with the 
average excess-prolits tax of i- 0 [)resentative corporations, as 
recpiired by Section 327 of the Revenue Act of Ril8. 

(/>) In computing 1918 invested cai)ital, thj3 Commis¬ 
sioner deducted from each invested capital 20()/|>()r) of tax¬ 
payer’s Federal income and excess-profits taxe^ as finally 
determined, subse(pient to 1918, for the calendarj year 1917. 

{(■) Taxpayer’s income and excess profits tax|return for 
the calendar year 1918 was filed with the Collector of In¬ 
ternal Revenue more than live years before XoVember 27, 
1925, the date of the deficiency letter. I 

6. The taxx)ayer in su]>x)ort of its aj^peal rebels upon the 
following proxiositions of law: | 

(a) (Corporations whose capital or income is affected by 
abnormal conditions should be assessed under Section 328 
of the Revenue Act of 1918 for the year 1918. | 

The comparison provided for by Section 327 of said Act 
should be made with all representative corporations in the 
same line of business not subject to the same abnormal con¬ 
ditions as taxpayer, or other abnormal condition^. 
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(b) Invested capital slioiild not be reduced by taxes for 
the prior years prorated. 

14 (r) The Commissioner is authorized by (Congress 
to assess income and ])rofiis taxes for 1918 at any 

time within five years from the time the return was filed, 
but not thereafter. 

Wherefore the taxpayer respectfully prays that this 
Board mav hear and determine its appeal. 

DONALD HORNE, 

Counsel for Taxpayer^ 

120 Broadivay, New York, N, Y, 

State of Texas. 

County of -, 

Herbert Marcus, being first duly sworn, dei)oses and 
says that he is president of the Nieman-Marcus Company, 
the taxpayer named in the foregoing ]>etition, and as such 
is duly authorized to verify the foregoing petition; that he 
has read the said petition and is familiar with the state¬ 
ments therein contained, and that the facts therein stated 
are true, except ,such facts as are stated to be upon infor¬ 
mation and belief, and those facts he believes to be true. 

HERBERT MARCUS. 

Sworn to before me this 19th day of April, 1926. 

[Seal of Notary Public, County of Dallas, Texas.] 

0. C. LUND, 
Notary Public, 

15 Copy. 

Treasury' Department, Washington. 

Office of Commissioner of Internal Revenue. 

IT :E :SM-60D. DLP-A-11S5S. 

Nov. 27, 1925. 

t ' 

Neiman-Marcus Company, 

Main and Ervay Streets, 

Dallas, Texas. 

Sirs: 

An audit of your income and profits tax return for the 
taxable year 1918 has resulted in the determination of a 
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deficiency in tax; of $9^415.29, as shown in Buri'au letter 
dated Julv 15, 1924. I 

In accordance with the provisions of Section 1^74 of tlie 
Kevenue Act of 1924, vou are allowed (>0 davs frorti the date 
of mailing of this letter within which to file an appeal con¬ 
testing in whole or in part the correctness of this determi¬ 
nation. Any such a})peal must i)e addressed to t|ie United 
States Board of Tax Appeals, Washington, 1). C.,|and must 
be mailed in time to reach tliat Board within (iO-djiy period. 

Where a taxpayer has been given an op])ortun|ity to ap¬ 
peal to the Board of Tax A])peals and has no); done so 
within the dO days })rescribed and an assessment! has been 
made, or where a taxpayer has a])pealed and an assessment 
in accordance with the final decision on such appeal has 
been made, no claim in abatement in respect of | any ])art 
of the deficiency will be entertained. | 

If you ac(]uiesce in this determination and do jiot desire 
to file an a]>peal, you are recpiested to sign the inclosed 
agreement consenting to the assessment of the deficiencv 
and forward it to the Commissioner of Internal I Kevenue, 
Washington, B. C., for the attention of IT lU :S.\|-()01)/DL 
P-A11858. In the event that you accpiiesce in a ])prt of the 
determination, the agreement should ])e executecj with re¬ 
spect to the items agreed to. | 

Kespectfullv, i 

D. II. blaIk. 

Comviiksioner. 

-’ .1 . 

Asisistanf fo the Cnnnniksioner. 


16 


Copy. 

Sfaienienf. 


TT:E:SM-60D. DLP-A-11858. | 

1 

I 

i 

In re Xpumax-Wakcus Company, Main and Ervaj Streets, 

Dallas, Texas. I 


Deficiency in Tax, $9,415.29. 


Reference is made to your protest dated August 8, 1924, 
and to conference held October 19, 1925. 
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You are advised tliat aftei* a lliorough review of your 
case, the Bureau holds that no exceptional hardship evi¬ 
denced by a gross disproportion between the tax computed 
without the benefit of Section 3*27 and the tax computed 
with reference to representative corporations specified 
under Section 328 owing to abnormal conditions alTecting 
your capital or income, has been disclosed. 

The conclusions set forth in Bureau letter to vou dated 
July 15, 1924 are, therefore, sustained. 

A copy of this letter has been furnished your duly au¬ 
thorized representative, Mr. J. Austin Smith, Munsey 
Bu! ]din g, Washin gt on . 
spf-6. 


Now, January 10, 1929, the foregoing verified 
certified from the record as a true copy. 


])etition 


[Seal U. S. Board of Tax Appeals, 1924.] 


B. 1). (lAMBLE, 

Clerk U. S, Board of Tax Appeals, 


17 Filed ^lay 27, 192(), U. S. Board of Tax Appeals. 

United States Board of Tax Appeals. 

Docket Xo. 11273. 

Appeal of Xeimax-Mahcus ('’omiwny. Main and Ervay 

Streets, Dallas, Texas. 

Year: 1918. 

Stip}dafio)i. 

Whereas taxpayer has filed its second petition herein 
and whereas said petition contains no change from the 
original petition filed except that it is verified by taxpayer 
instead of by counsel. 

It is hereby stipulated that the answer of the Commis¬ 
sioner of Internal Revenue to the original petition, here¬ 
tofore filed, may be considered and treated as his answer 
to said second petition. 

DONALD HORNE. 

Cou'iisel for Taxpayer. 

(Si.gned) A. W. GREEN, 

Counsel for Commissioner of Internal Revenue, 



NEIMAN-MARCUS CO. VS. COMMR. INT. REvJ 


15 


Now, January IG, 1929, the foregoing stipulation certi¬ 
fied from the record as a true copy. ! 

[Seal U. S. Board of Tax Appeals, 1924.] | 

i 

B. I). GAMBIA], 

Clerk U. S. Board of Tax Appeals, 

18 A true copy. Teste: | 

[Seal U. S. Board of Tax Api)eals, 1924.] I 

B. 1). GAMBi.K, 

Ctei li U. S. Hoard of Tax ^\ppeal$. 

United States Board of Tax Api)eals. | 

i 

Docket No. 1127o. i 

i 

i 

Xeimax-Makcus Uo.mcaxv, Petitioner,! 

i 

V. ! 

CoMMissioNfut OF Lntb:kxal Kkvhnuk, Kespoildent. 
Promulgated May 4, 1928. 

The assessment of the deficiency herein is not barred by 

the statute of limitations. ! 

i 

I 

B. G. Simpich, Esq., and Donald Horne, Esq;, for the 
petitioner. I 

G. L. Backstrom, Esq., for the respondent. | 

This is a proceeding for the redetermination of a defi¬ 
ciency in income and profits taxes foi* the calendar year 
1918 amounting to $9,415.29. | 

While three issues were raised by the pleading-s, two of 
them were withdrawn by counsel for the ])etitioi:^er at the 
hearing of this proceeding, wliich leaves for our considera¬ 
tion the sole questioii of whether assessment of! the defi¬ 
ciency lierein is barred ])v the statute of limitations. 

* • j 

Findings of Fact. 

The petitioner is a corporation organized and! incorpo¬ 
rated under the laws of the State of Texas with jits prin¬ 
cipal place of business in Dallas. I 
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Petitioner prepared and dnly fi](‘d an income and profits 
tax return for tlie year 1918 on June lo, 1919. Under date 
of Fe])rnary 8, 19:^4, the ])etiti()ner and the respondent 
entered into the follow!ni>‘ wi’itten consent to extend 
19 tlie time ])rescril)ed by law for assessment and col¬ 
lection of its income and ])rotits taxes due under its 
return for 1918: 


In ])ursuanee of the ])rovisions of subdivision (J) of Sec¬ 
tion of the Pevenue .\ct of 1921, Xeiman Marcus Uom- 
pany, of Dallas, Texas, and the Commissioner of Intenial 
Revenue, hereby consent to a determination, assessment, 
and collection lof the amount of income, excess-profits, or 
war-profits taxes due under any return made by or on be¬ 
half of the said tax])ayer for the year 1918 under the Reve¬ 
nue Act of 1921, or under prior income, excess-profits, or 
war-profits tax Acts, or under Section 38 of the Act en- 
titl(‘d ‘.An .\ct to ])rovi(h‘ r(‘V(‘nue, e<|ualize duties and en- 
couraefe tin* industri(‘s of tin* rnii(*d States, and foi* other 
purposes,’ approved August 5, 1909. This waiver is in 
effect from the date it is signed by the taxpayer and will 
remain in etTect for a period of one year after the expira¬ 
tion of the statutory period of limitation, or the statutory 
])eriod of limitotion as (‘xteiided by any waivers alr(*ady on 
file with the l^ureau, within which assessments of taxes 
mav be made for the vear or vears mentioned. 


Under date of .April 20, 1923, the ])etitioner and res])ond- 
ent entered into another consent in wi'iting to extend the 
time prescribed by law for assessing its income and profits 
taxes due under its return for 1918, which reads as follows: 


In pursuance of the provisions of existing Internal Reve¬ 
nue Laws Xeimon-Alarcus Company, a taxpayer of Alain & 
Ervay Streets, Dallas, Texas, and the Commissioner of Tn- 


tenial Revenue hereby waive the time prescribed by law 
for making any assessment of the amount of income, excess- 
profits, or war-profits taxes due under any return made by 
or on behalf of said taxpayer for the year 1918 under exist¬ 
ing revenue acts, or under prior revenue acts. This waiver 
of the time for making any assessment as aforesaid shall re¬ 
main in effect until December 31, 1925, and shall then ex¬ 
pire except that if a notice of a deficiency in tax is sent to 
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said taxpayer by registered mail before said ddte and (1) 
no appeal is filed therefrom with the United States Board 
of Tax A])peals then said date shall be extended jsixty days, 
or (‘2) if an appeal is filed with said Board theh said date 
shall be extended by the number of days between the date 
of mailing of said notice of deficiency and the diite of final 
decision bv said Board. I 


*20 Under date of October *23, 1925, the petitioner and 
respondent entered into a further consei|it in writ¬ 
ing to extend the time proscribed by law for making the 
assessment of income and profits taxes due un^er its re¬ 
turn for 1918, which reads as follows: j 

I 

In pursuance of the provisions of existing Internal Reve¬ 
nue Laws Neiman-Marcus Company, a taxpayer! of Dallas, 
Texas, and the Commissioner of Internal Revenue hereby 
waive the time prescribed by law for making any assess¬ 
ment of the amount of income, excess-profiits, or 'ivar-profits 
taxes due under any return made by or on behjilf of said 
tax])ayer for the year 191S under existing reven^ie acts, or 
under prior revenue acts. | 

This waiver of the time for making any assessment as 
aforesaid shall remain in effect until December 31|, 192(), and 
shall then expire except that if a notice of a deficiency in 
tax is sent to said taxpayer by registered mail before said 
date and (1) no appeal is filed therefrom with tlhe United 
States Board of Tax A])])eals then said date shall be ex¬ 
tended sixty days, or (2) if an appeal is filed i with said 
Board then said date shall be extended by the jiumber of 
days between the date of mailing of said notice of de¬ 
ficiency and the date of final decision by said Bo^rd. 

The res))ondent mailed a deficiency notice to the|petitioner 
on November 27, 1925, showing therein a deficiency of $9,- 
415.29, and the i)etitionei* filed a ])etition with tlliis Board, 
appealing from the findings set forth in said Ideficiency 
letter, on January 25, 192(). I 

j 

Opinion. 

Morris: The sole question for our consideration is 
whether the assessment of the deficiencv asserted jbv the re- 
spondent is liarred by the statute of limitations. 

3—4914a 



18 


XEIMAN-MARCUS CO. VS. COMMR. IXT. REV. 


The petitioner contends that its case is one falling within 
the provisions of section 283 (b) of the Revenue Act 
21 of 11)2(5, and that, therefore, tiie deficiency must be 
regarded as one imposed by that Act and, further¬ 
more, that the procedure with respect to the assessment 
and collection of said deficiency as provided for in section 
274 of that Act must ])e followed. Section 274 (a) of the 
Revenue Act of 1926 provides: 


If in the case of any taxpayer, the (’ommissioner deter¬ 
mines that there is a deliciency in respect of tlu* tax im¬ 
posed by this title the Commissioner is authorized to send 
notice of such deficiency to the taxpayer by registered 
mail. * * * 


The petitioner's counsel argues that since the respondent 

failed to mail a i notice of deficiency to it after the enact- 

•/ 

ment of the Act ,of 192(5, the following provision of section 
274 (a), sn})ra, is controlling. 

* *, no assessment of a deficiency in respect of the tax 

imposed by this title and no distraint or proceeding in 
court for its collection shall be made, begun, or pi’osecnted 
until such notice has been mailed to the tax])ayer. '■ 


While section 283 (a) of tlie Revenue Act of 1926 pro¬ 
vides that if after tlie enactment thereof the respondent de¬ 
termines that an assessment should be made in respect to 
the Revenue Acts of 1916, 1917, 1918, 1921 and 1924, he is 
autbonzed to mail a notice of tiie amount proposed to he 
assessed, tlunv is no mandatoi\v ])rovision that tlu* i-es])ond- 
ent slionld mail such a notice wluna* the dt(*rmination has 


been made and notice has already been mailed prior to the 
enactment of the 1926 Act. Tlie fact that section 283 {b) 
of that act specifically gives the Board jurisdiction of an 
appeal filed from such a notice and pending before the 
Board at the time of the enactnumt of that act i*efntes th(‘ 
petitioner’s contention. We, therefore, are unable to con- 
(*nr in it. 

22 The ])etitioner’s income and profits tax return for 

the year 1918 was filed on June 15, 1919: under date 
of February 8, 1924, or within five years after the filing 
of its 1918 return, the petitioner and respondent entered 
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into a written consent to extend the time witlii^i which the 
assessment of tax for that year might be made tjor a period 
of one year; on April 20,1925 the petitioner andirespondent 
entered into another consent in writing to exte|id the time 
prescribed by law for the assessment of taxe^ for 1918, 
until December 31, 1925, and on October 23, 192i3, a further 
consent in writing was entered into between th^ petitioner 
and respondent extending the time for making said assess¬ 
ment for 1918 until December 31, 1920, “exceij)t that if a 
notice of a deticiency in tax is sent to said t^ixpayer by 
registered mail before said date and (1) no api)eal is tiled 
therefrom with the United States Board of Tax Appeals 
then said date shall be extended sixty days, o[* (2) if an 
a])peal is tiled with said Board then said date ihall be ex¬ 
tended bv the numl)er of davs between the date! of mailing 
of said notice of deticienev and the date of tiiial decision 
by said Board.’’ The respondent mailed a detici|ency notice 
to the petitionei; on November 27, 1925, and the petitioner 
duly appealed therefrom to this Board on January 25, 1926. 

The Revenue Act of 1924, sections 277 and 27j8, provide: 

Sec. 277 (a). Except as provided in section j278 and in 
subdivision (/>) of section 274 and in su])divi4ion (b) of 
section 279. I 












(2) The amount of income, excess-prolits and jwar-prolits 
taxes imposed ])y the Act entitled ‘An Act to provide reve¬ 
nue, equalize duties, and encourage the inldustries of 
23 the United States, and for other ])urposesj’ approved 
August 5, 1909, the Act entitled ‘An Act to reduce 
tariff duties and to provide revenue for the (jibvernment, 
and for other pur])Oses,' approved October .*>, 19U|, the Reve¬ 
nue Act of 1916, the Revenue Act of 1917, the R|}venue Act 
of 1918, and by any such Act as amended, shall 1|)C assessed 
within live years after the return was liled, and liio proceed¬ 
ing in court for the collection of such taxes shall be begun 
after the expiration of such period. I 

Sec. 278 (c). Where both the (k)mmissioncr alid the tax¬ 
payer have consented in writing to the assessnient of the 
tax after the time prescribed in section 277 for| its assess¬ 
ment the tax may be assessed at any time prioij to the ex¬ 
piration of the period agreed upon. 
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Sec. 277 (b). The period \vitli!;i whicli an assessment is 
required to be niade l)y sid)division (a) of this section in 
respect of any deficiency sliall be extended (1) by GO days 
if a notice of siicli deficiency lias lieen mailed to the tax¬ 
payer under subdivision (a) of section 274 and no appeal 
has been filed \yith the Board of Tax A])peals, or, (2) if 
an appeal has been filed, then by the number of days be¬ 
tween the date of the mailing- of such notice and the date 
of the final decision by the Board. 


Similar provisions appear in the Kevenne Act of 192G. 
The petitioner and the respondent having consented in 
writing to extend the period within which assessment of 
the tax for 1918 might be made as ])rovided for in sec¬ 
tion 278 (c) supra, and a notice of deficiency having been 
mailed to the petitioner by the respondent, within said 
period as extended, in accordance with section 274 of the 
Revenue Act of 1924, and the ])etitioner having filed an 
appeal with this Board within the time prescribed, the 
assessment of the tax is not barred by the statute of limita¬ 
tions. 

24 We have examined the case of Toxaway Mills, Inc., 
61 Court of Claims .‘IGM, and (m Court of Claims 646, 

but are unable to agree with counsel for the petitioner that 
the instant case falls within the doctrine laid down therein. 
Judgment will be entered for the respondent. 

Now, January 16, 1929, the foregoing findings of fact 
and opinion certified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals 1924.] 

B. 1). GAMBT.E, 

Clerl: V. S. Board of Tax Appeals, 

25 United States Board of Tax Appeals, Washington. 

Docket No. 11273. 

Neiman-Marcus Company, Petitioner, 

vs. 

Commissioner of Internal Reveni'e, Respondent. 
Order of Redeferwiiiafio)!. 

Pursuant to the Board's findings of fact and opinion, 
promulgated May 4, 1928, it is 
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i 

Ordered and decided (liat upon redeterminatiob, there is 
deficiency for the year 1918 in the amount of $9,4}15.29. 
Enter. i 


(Signed) 


LOGAN MORHIS, 


Member United States Board of Tax Appeals. 

\ 

Dated Wasliington, D. 0.,-,-. | 

i 

Now, January 16, 1929, the foregoing order c^f redeter¬ 
mination certified from the record as a true copy. 

Pintered May 7, 1928. | 

I Seal U. S. Hoard of Lax A])peals 1924.1 I 

B. D. GAMBLE, 

Clerk U. S. Board of Tax ^ppeals. 

A true Copy. Teste. | 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

j 

26 Phled Sept. 2M, 1!)28, V. S. Board of Tax Aj)|)eals. 
Court of Ap])eals of tlie District of (^olunihia 

Docket No. 11273. I 

i 

I 

Neiman-Makcus (\)mfanv. Petitioner, I 


Commissioner of Internal Revent’e, Respoiident. 


Petition f(^r Beview. 

To the Honorable the Chief Justice and Associate^ Justices 
of the Court of Appeals of the District of Coluribia: 

i 

Your petitioner is aggrieved by a decision of tile United 
States Board of Tax Appeals rendered against i| on May 
7, 1928, in the case of Neiman-Marcus Companyj v. Com¬ 
missioner of Internal Revenue, No. 11,273 on the Docket 
of the Board, and resiiectfnlly submits his petith)n for a 
review thereof by the Court of Appeals of the District of 
Columbia, the parties having agreed that the review shall 
be in this Court, as evidenced by stipulation filed! the 
Clerk of the Board. ! 
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Statement of the Case. 

1. The petitioner is, and at all times material to this con- 
troversey was a corporation organized and existing under 
and bv virtue of the laws of the State of Texas, with its 
principal place of business at Main and Ervay 
27 Streets, Dallas, Texas. 

2. On November 27, 1925, respondent mailed to 
petitioner, by registered mail, a notice of deficiency in words 
and figures as follows: 

Treasury De])artment, Washington. 

Office of Commissioner of Internal Kevenue. 

IT:E:SM-bOI). 

DLP-A-11858. 

Xov. 27,1925. 

Neiman-Marcus Company, 

Main and Ervav Street, 

Dallas, Texas. 

Sirs: 

An audit of your income and profits tax return for the 
taxable vear 1918 has resulted in the determination of a 
deficiency in tax of $9,-1-15.29, as shown in Bureau letter 
dated July 15, 1924. 

In accordance with the provisions of Section 274 of the 
Revenue Act of 1924, vou are allowed 60 davs from the 
date of mailing of this letter within which to file an appeal 
contesting in whole or in part the correctness of this de¬ 
termination. Any such appeal must be addressed to the 
United States Board of Tax Appeals, Washington, D. C., 
and must be mailed in time to reach that Board within the 
60-day period. 

AVhere a taxpayer lias been given an opiiortunity to ap¬ 
peal to the Board of Tax Appeals and has not done so 
within the 60 days prescribed and an assessment has been 
made, or where a taxpayer has appealed and an assessment 
in accordance with the final decision on such appeal has 
been made, no claim in abatement in respect of any part of 
the deficiency will be entertained. 
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Tt‘ you acijiiiesco in this determination and do jiot desire 
to tile an appeal, you are requested to sign the inclosed 
agreement consenting to the assessment oj:‘ the defi- 
28 ciency and forward it to the Commissioneit of Inter¬ 
nal Revenue, Washington, D. C., for the attention of 
lT:H:SM-()()d DLP-A-llSoS. In tlie event tliat vou ac- 

i « 

quiesce in a part of the determination, the agreement should 
be executed with res])ect to the items agreed to. | 
Respectfully, | 

D. H. BLAlR, 
Commhsionerj 
Bv- , I 

Assistant to the Commissioner. 


Statement. \ 

I 

I 

1T:E:SM-G0D. DLP-A-11858. ! 

I 

Ill re Neiman-Makcus Company, Main and Erva^' Streets, 

Dallas, Texas. | 

! 

Deficiency in Tax : $9,41;’3.29. I 

j 

Reference is made to vour iirotest dated August 8, 1924, 
and to conference held October 19, 1925. 

You are advised that after a thorough revie\V of your 
case the Bureau holds that no exceptional hardship evi¬ 
denced by a gross disproportion between the tax Computed 
without the benefit of Section 327 and the tax compiuted with 
reference to representative corporations specified under 
Section 328 owing to abnormal eonditions alTecting your 
capital or income, has been disclosed. | 

The conclusion^ set forth in Bureau letter to tou dated 
July 15, 1924 are, therefore, sustained. | 

A copy of this letter has been furnished yourj duly au¬ 
thorized representative, Mr. J. Austin Smith, Muns^ey Build¬ 
ing, Washington, D. C. | 

spf-6. ' I 

3. Petitioner filed its petition for redeterminatjon of its 
income and profits taxes by the United States (Board of 
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Tax A})i)ea]s on Jannarv 20, 192G, with the Secretary 

29 of the United States Board of Tax Appeals. 

4. The cause came on I'oi* hearing on Deceml)er 1, 
]!)27, at wliich time petitioner introduced no evidence and 
respondent, at petitioner's re(piest introduced three so- 
called income and profits tax waivers, which were admitted 
in evidence and marked KespondenUs Exhibits A, B and C. 
True coi)ies ofisaid Respondent's Exliibits A, B and C are 
attaclied hereto and made a part hereof, and incorporated 
by reference as a part of this ])etition for review. It was 
stipulated tliat petitioner's income and profits tax return 
foi* 191S was lil(‘d on dnn(‘ lb, 1!)19, with the Collector of 
Internal Revenue. Xo other evidence was introduced, and 
the case was submitted on l)riefs. 

5. On May 4, 1928, the United States Board of Tax Ap¬ 
peals rendered its decision in favor of respondent and on 
May 7, 1928, entered its ordei* redetermining the deficiency 
at $9,415.29, the amount stated in respondent’s notice of 
deliciency hereinabove <jnoted. 

6. In his anS|Wer to petitioner's petition respondent ad¬ 
mitted ])etitioner's incor])oration, the mailing of the notice* 

of deticienev notice and the amount of the deticienev therein 

» » 

claimed, all as above set forth heroin. 

Your })etitioner believes and avei’s that errors were com¬ 
mitted by the Board, to his damage and prejudice, as 

30 shown bv the following: 


Assig)unc)ifs of Error. 


1. The Board erred in that there was no evidence before 
it snfiicient to enable it to determine that there was a de¬ 
ticienev. 

ft 

2. The Board erred in that it failed to hold that the time 
within which a deficiency could be assessed had elapsed, 
and to enter its order that there was no deticienev as ])ro- 
vided in such cases by section 906, subdivision (e) of the 
Revenue Act of 1924, as amended by section 1000 of the 
Revenue Act of 1926. 

3. The Board; erred in holding that there is no manda¬ 
tory provision ip the Revenue Act of 1926 that respondent 
should mail a potice of deticiency after the enactment of 
that act, where the determination has been made and notice 
has already been mailed prior to its enactment. 
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4. The Board erred in holding that section 283 (h) of 
the Revenue Act of 1926 specifically gives the Board judis- 
diction without (]ualification of an appeal filed ^roin a notice 
mailed ])rior to the enactment of that Act an(^ pending at 
the time of the enactment. I 

I 

'). The Board erred in failing to hold that! section 283 
(u) and section 283 (b) of the Revenue Act qf 1926 must 
be read together and provided that a deficiency pending at 

the time of the enactment of the Revenue Act of 1926 is re- 

! 

quired to be assessed and collected in the same 
31 manner, and subject to the same provisions and limi¬ 
tations as in the case of a deficiency in jtax imposed 
bv Title 11 of the Revenue Act of 1926. i 

6. The Board ei’red in (jiioling section 2771 {b) of the 
Revenue Act of 1924 and then stating that similar provi¬ 
sions appear in the Revenue Act of 1926. i 

7. The Board erred in failing to hold that section 277 (b) 

of the Revenue Act of 1926 suspends the ruiming of the 
statute of limitations only after the mailing of'a notice un¬ 
der subdivision {a) of section 274 of the Revtmue Act of 
1926. I 

8. The Board erred in failing to find that the waivers 

constituting Res|)ondent’s Phxhibits A, B andj C were in¬ 
elf ective to waive any limitation provisions of the Revenue 
Act of 1926. ^ I 

9. The Board erred in holding that this ease c^oes not fall 

within the doctrine of Toxaway Mills, Inc. v. United States, 
61 Court of Claims, 363, and the Supreme Couiit’s reversal 
thereof, without o])inion, IMai’ch 14, 1927. j 

Wherefore your petitioner ])rays that the dedision of the 
Board of Tax Appeals entered herein against it be re¬ 
viewed and reversed by this Honorable Court, aind for such 
other and further relief as the Court may deeJp meet and 
proper in the premises. | 

NEIMAN-MARCUS COMPANY, 

Petitioner. 

By DONALD HORNE, | 

Attorney. 


4—4914<z 
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32 State of New Vohk, 

County of Neu' York, ss: 

Donald Horne, bein.u’ duly sworn, de])oses and says that 
he is attorney for petitioner, that he knows the eontents 
of the foreii:oin.<r petition, tliat to the best of his knowledge 
and belief the statements therein are tnu*, and that the as¬ 
signments of error are well lakcm and intended to b(‘ argued. 

DONALD llOKNE. 

Subscribed and sworn to before me this .‘list day of 
August, 1928. 

^ [seal.] c. 0. s:\riTH, 

Notary Puhlic, 


•>•> 

.).> 


(USbm.) 


I\ESI’OXI)ENT’s KxilIiUT “A.’* 


Invinuc anfl Profits Tax Tl’u/rcr. 


Februarv 8, 1924. 

In j)ui’suanc(* of the ])rovisions of sulHlivision (^/), Sec¬ 
tion 250 of th(‘ Revenue Act of 1921, N(‘iman-Marcus Oom- 
pany of Dallas, Texas and the Commissioner of tin* Inter¬ 
nal Revenue hereby consent to a determination, assessment 
and collection of the amount of inconuL eX(*ess-])rolits, or 
war-])rotits taxes du(‘ under any ndurn mad(‘ by or on be¬ 
half of said taxpayer for the year 1918 under the Revenue 
Act of 1921, or under ])rioi- income, excess-profits, or war- 
profits tax acts, or under Section .‘18 of the Act entitled ‘‘An 
Act to ])rovide revenue, increase duties and encourage the 
industries of the Lnited Slates and for other purposes,” 
ap])roved August 5, 1909. This waiver is in effect from the 
date it is signed;by tlie taxi)ayer and will i*emaiu in effect 
for the period of one year after the expiration of the stat¬ 
utory period of limitation, or the statutory period of lim¬ 
itation as extended by any waivers already on file with the 
Bureau within \yhich assessments of taxes may be made 
for the vear or vears mentioned. 

(Sgd.) : NEBIAN-MARCUS CO., 

Taxpayer. 

(Sgd.) D. H. BLAIR, 

[ SEAL. 1 Co m m iss i o ner. 
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34 Respondent’s Exhibit 

(olOm.) 

Iur()}Hc au(J Profits 'Pax ]Vaiver. \ 

I 

(For Taxable Years Ended Prior to March jl, 1921.) 

I 

April 120, 1925. 

In ])nrsnance of the provisions of existing Internal Rev- 
nne Laws Neiman-Marcus Company, a taxpayt^r of Main 
and Krarif Streets, Dallas, ’fexas, and the (^omniissioner of 
Internal Revenue hereby waive the time prescribed by law 
for making any assessment of the amount of income, ex¬ 
cess-profits, or war-])rolits taxes due under hny return 
made by or on behalf of said taxpayer for tluj year 1918 
under existing revenue acts, or under pi’ior refxmue acts. 
This waiver of the time for making any assessment as 
aforesaid shall remain in effect until Decembejr 31, 1925, 
and shall then ex])ire except that if a notice of deficiency 
in tax is sent to said taxpayer by registered ipail before 
said date and (1) no a|)peal is filed therefrorb with the 
United States Board of Tax Appeals then said date shall 
be extended sixty days, or (2) if an appeal is filed with said 
Board then said date shall be extended by the inumber of 
days betwetni the date of mailing of said notjce of deli- 
ciencv and the date of final decision bv said Boaird. 

(Sgd.) NIEMAX-MARCUjS CO., 

'I]axj)aycr. 

Dv HERBERT .MARCKUS,' 

! Pres. 

(S-d.) I). ir. BI.AIR, 

(sKAi.. I ( \ 

I 

If this waiver is executed on behalf of a corjioration, it 
must be signed by such offi('er or officers of the corporation 
as ar(‘ (‘in])owered under the laws of the State in which the 
corporation is loeated to sign for the corporation, in addi¬ 
tion to which, the seal, if any, of the corporation must be 
affixed. 


i 
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35 Respondent’s P^xhidit “C.” 

hicome and Profits Tax Waiver, 

For Taxable Years Ended Prior to January 1, 1922. 

Form 872A. 


Treasury Department, Internal Revenue Service. 

i Oct. 23, 1925. 

In pursuance of the provisions of existing Internal Rev¬ 
enue Laws Xeiman-^Marcus Oo., a taxpayer of Dallas, 
Texas, and the Commissioner of Internal Revenue hereby 
waive the time prescribed by law for making any assess¬ 
ment of the amount of income, excess-prolits, or war-protits 
taxes due under anv return made bv or on ])ehalf of said 
taxpayer for the year 1918 under existing revenue acts, 
or under prior revenue acts. 

This waiver of the time for making anv assessment as 
aforesaid shall remain in effect until December 31, 1926, 
and shall then expire except that if a notice of a deticiency 
in tax is sent to said tax])ayer by registered mail before 
said date and (1) no appeal is tiled thei'efrom with the 
L^nited States Board of Tax Ap})eals then said date shall 
be extended sixty days, or (2) if an appeal is tiled with 
said Board then said date shall be extended by the number 
of days between the date of mailing of said notice of de- 
ficiencv and the date of final decision bv said Board. 
‘(Sgd.) ; XELMAX-MARCTS CO., 

Taxpaifer, 

By HERBERT MARCUS, 

Pres. 

(Sgd.) D. H. BLAIR, 

[ SEAL. ] Com m issi on e r. 


If this waiver is executed on behalf of a corporation, it 
must be signed by such officer or officers of the corporation 
as are empowered under the laws of the Slate in which 
the corporation is located to sign for the corporation, in 
addition to which, the seal, if any, of the corporation must 
be affixed. 
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Now, January 16, 19-0, the foregoing petition for review 
certified from the record as a true copy. j 

[Seal Board of Tax Appeals, 1924.1 | 

B. D. GAMBlLE, 

Clerk U. S, Board of Tax 4^ppeals. 

36 Filed Jan. 8, 1929, U. S. Board of Tax A])ijeals. 

United States Board of Tax Appeals. 

Docket No. 11273. | 

■ Neimax-Marcus Fomiwxy, Petitioner, I 

V. I 

PoMMissioxEi; OK Internal Revenue, Respojident. 

i 

Stafemeut of Evidence. \ 


Tlie following evidence was introduced at th|e hearing 
of tlie above-entitled appeal on December 1, 1921: 

1. Tt was stipulated that ])etitioner’s income and profits 

tax return was tiled with tin* Collector of Internail Revenue 
on June 15, 1919. I 

2. Res])ondent introduced in evidence an int'ome and 

])rolils tax waiver dal(*d Febrnai\v S, l‘)24, wliieji was ad¬ 
mitted in evidence as l\es])ond(‘nt's Exhibit “A.1' .\ true 

copy of said Exhibit is as follows; i 

‘‘February js, 1924. 

j 

Income and Profit.^ Tax ]\^aircr. | 

In pursuance of the pi*ovisioiis of subdivision section 
250 of the Revenue Act of 1921, Neiinan-Marcus jCompany 
of Dallas, Texas and the Commissioner of thd Internal 
Revenue hereby consent to a determination, ajssessment 
and collection of the amount of income, excess-pi*ofits, or 
war-j)rofits taxes due under any return made l)y|or on be¬ 
half of said taxpayer for the yeai* 191S under thc| lievenue 
Act of 1921, or under prior income, excess-protits, or war- 
protits tax acts or under Section 38 of the Act entjitled “An 
Act to provide revenue, increase duties and encobrage the 
industries of the United States and for other purposes,’’ 


i 
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approved August 5, 1909. Tliis waiver is in effect from the 
date it is signed by the taxpayer and will remain in effect 
for the period of one year after the expiration of the stat¬ 
utory period of limitation or the statutory period of lim¬ 
itation as extended by any waivers already on file 
37 with the. Bureau within which assessments of taxes 
mav be made for the vear or vears mentioned. 

(Sgd.) NEIMAN-MARCUS CO., 

Taxpaifrr. 

(Sgd.) D.H. BLAIR, 

('o)n niissifUK'r. 

[seal.] 


3. Respondent introduced in evidence an income and 
profits tax waiver dated April 20, 1925, which was ad¬ 
mitted in evidence as Respondent’s Exliibit “B.” A true 
copy of said Exhibit “IE’ is as follows: 


Incontr aiifl Profits Tax Waircr. 

(For Taxable Years Ended Prior to March 1, 1921.) 

‘‘April 20, 1925. 

In pursuance of the provisions of existing Internal Reve¬ 
nue Laws Xeiinan-Marcus Company, a taxpayer of Main 
and Ervay Sts., Dallas, Texas, and the Commissioner of In¬ 
ternal Revenue hereby waive the time prescribed by law 
for making any assessment of the amount of income, ex¬ 
cess-profits, or war-profits taxes due under any return 
made by or on behalf of said taxpayer for the year(s) 1918 
under existing revenue acts, or under prior revenue acts. 
This waiver of the time for making anv assessment as 
aforesaid shall remain in effect until December 31, 1925, 
and shall then ex])ire exce])t that if a notice of a delicieney 
in tax is sent to said taxpayer by registered mail before 
said date and (1) no appeal is filed therefrom vfith the 
United States Board of Tax Appeals then said date shall 
be extended sixty days, or (2) if an appeal is filed with 
said Board then said date shall be extended by the number 
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of days between the date of mailing of said notice of defi¬ 
ciency and the date of final decision by said Bo^rd. 

^ (Sgd.) NFJMAN-MARCUS 

Taxpayer, 

By HERBERT MARCU$, Pres. 
(Sgd.) D. H. BLAIR, i 

Commissioner. 

[seal.] I 

I 

I 

! 

If this waiver is executed on behalf of ^ corpora- 
38 tion, it must be signed by such officer or officers of 
the corporation as are empowered under the laws of 
tlio State in which the corporation is located to siipi for the 
corporation, in addition to which, the seal, if a^y, of the 
corporation must be affixed.” | 

4. Respondent introduced in evidence an inkome and 
profits tax waiver dated October 1925, which was ad¬ 
mitted in evidence as Respondent’s Exhibit A true 

copy of said Exhibit is as follows: | 

i 

Income and Profits Tax Waiver. | 


For Taxable Years Ended Prior to January* k, 1922. 

Oct. 2 b, 1925. 

i 

I 

In pursuance of the provisions of existing Inteitnal Reve¬ 
nue Laws Neiman-Marcus Co., a taxpayer of Dallas, Texas, 
and the Commissioner of Internal Revenue hereby waive 
the time prescrilied by law for making any assessment of 
the amount of income, excess-profits, or war-profits taxes 
due under ain’ return made by or on behalf of saidi taxpayer 
for the year (or years) 1918 under existing reveniie acts, or 
under prior revenue acts. j 

This waiver of the time for making any assessment as 
aforesaid shall remain in effect until December 131, 1926, 
and shall then ex])ire exce])t that if a notice of a |leficiency 
in tax is sent to said taxpayer by registered m$il before 
said date and (1) no appeal is filed therefrom j with the 
United States Board of Tax Appeals then said (Jate shall 
be extended 60 days, or (2) if an appeal is filed k^ith said 
Board then said date shall be extended by the number of 


! 
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clays between the date of mailing of said notice of delieiency 
and the date of final decision bv said Board. 


(Sgd.) 1 XKLMAX-MAKC’TS CO., 

Taxpayer^ 

i By HERBERT MARCUS, Pres. 

(Sgd.) D. H. BLAIR, 

Commissioner. 

[seal.] 


If this waiver is executed on behalf of a corporation, it 
must be signed bv such officer or officers of the cor- 
39 ]>oration as are einpowered under the laws of the 
State in which the corporation is located to sign for 
the corporation, in addition to which, the seal, if any, of 
the corporation must be affixed.’’ 

Xo other evidence was offered by either party. The only 
otlier facts l)efore the Board of Tax* A])peals wei'e those con¬ 
tained in the pleadings. 

DONALD HORNE, 
Attorney for Petitioner. 

Dated January 7, 1929. 

Approved: 

C. M. CHAREST, 

(u'ui^ral ('(ninscJ PiircaH Infernal Revinnie. 


Approved and ordered filed Januarv 8, 1929. 

(Signed) LOGAN MORRIS, 

Member. 


X'^ow, Januai'y 1(5, 1929. tli(‘ 
denc<' certified fi'om tlH‘ recoi’d 


foi'egoing statenuMit 
as a true copy. 


of evi- 


Seal U. S. Board of Tax .\])peals, 1924.1 


B. I). G.VMBLE, 

Clerk l\ S. Board of Tax Appeals. 
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40 Filed Sept. 28, 1928, U. S. Board of Tax .^ppeals. 


United States Board of Tax Appeals.; 

I 

Docket No. 11273. | 

I 

Neiman-Marcus Company | 

vs. I 

Commissioner of Internal Revenue. | 


Stipulaiion for Review by Court of Appeals of pistrict of 

Columbia, \ 

It is hereby stipulated and agreed by and bet'l^een coun¬ 
sel for petitioner and counsel for respondent thatj in accord¬ 
ance with the provision of Section 1002, Sub-Divjision D of 
the Revenue Act of 192(), the al)ove entitled decrision mav 
be reviewed by the Court of Appeals of the ijlistrict of 
Columbia. I 

Dated at Washington, D. C., this 24th day bf August, 
1928. ! 

NEIMAN-MARCUS COMPAI^Y, 

P6,titioner, 

By DONALD HORNE, | 

Attorney, \ 

(Sgd.) C. M. CHAEEST, | 

Atty. for Respondent. | 

Now, January 16, 1929, the foregoing stipulation for re¬ 
view certified from the record as a true copy. I 


[Seal Board of Tax Appeals, 1924.] | 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 


I 


1 


5—4914a 
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41 Filed Oct. 13, 1928, U. S. Board of Tax Appeals. 

United States Board of Tax Appeals. 

No. 11273. 

Neimax-Marcus Company, Petitioner, 

vs. 

The Commissioner of Internal Revenue, Respondent. 
To the Clerk: 

Please prepare transcript on appeal to the Court of 
Appeals of the District of Columbia in the above-named 
matter, including the following: 

1. Petition verified by Counsel. 

2. Petition verified by President of Petitioner, filed May 
8, 1926. 

3. Answer. 

4 and 5. Statement of Evidence. 

6. Findings of Fact and Opinion of Board of Tax Ap¬ 
peals. 

7. Stipulation, that appeal may be taken to Court of Ap¬ 
peals of District of Columbia. 

Respectfully, 

(Signed) DONALD HORNE, 

Attorney for Petitioner, 

Dated October 12, 1928. 

Now, January 16, 1929, the foregoing praecipe certified 
from the record as a true copy. 

[Seal Board of Tax Appeals.] 

! B. D. GAMBLE, 

I Clerk U, S. Board of Tax Appeals, 
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I 

42 Filed Dec. 4,1928, United States Board of iax 

Appeals. I 

i 

United States Board of Tax Appeals.j 

Docket #11273. I 

! 

Neiman-Marcus Company, Petitioner, ; 

vs. I 

The Commissioner of Internal Revenue, Resi|ondent. 

1 

Supplemental Prcccipe. \ 

To the Clerk of the United States Board of Tax| Appeals: 

In preparine: the record in the above-entitled case you 
v’ill please include therein: | 

1. The stipulation filed May 27, 1926, to the (^ffect that 
the answer of the Commissioner filed to the fir^t petition 
may be considered the answer to the second petit|on. 

2. Order of redetermination of the Board entei^ed May 7, 

1928. ! 

(Signed) C. M. CHARIOT, 

General Counsely Bureau of Internal Revenue. 


Of Counsel: | 

CLARK T. BROWN, | 

Special Attorney, Bureau of Internal!^ Revenue. 

sdc. I 

Now, January 16, 1929, the foregoing supplen^ental prae¬ 
cipe certified from the record as a true copy. | 

[Seal Board of Tax Appeals.] i 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 


43 United States Board of Tax Appeals. I 

Docket No. 11273. | 

I 

Neiman-Marcus Company, Petitioner,! 

V. I 

Commissioner of Revenue, Respondent!. 

Order Enlarging Time. I 

For cause appearing of record, it is | 

Ordered that the time for filing certified copied of record 
papers sur petition for review of the above entitled pro- 
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ceeding in the (^ourt of Appeals for the District of Colum¬ 
bia be and it is hereby extended to February 15, 1929. 
(Signed) ‘ B. H. LITTLETON, 

, Member U. S. Board of Tax Appeals. 

Dated Washington, D. C., January 30, 1929. 

B. D. GAMBLE, 

Clerk of U. S. Board of Tax Appeals. 

A true copy. Teste: 

[Seal Board of Tax Appeals, 1924.] 

B. D. GAMBLE, Clerk. 

44 United States Board of Tax Appeals. 

Docket No. 11273. 

Neiman-Marcus Company. Petitioner, 

V. 

Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time. 

On motion of council for the petitioner, it is 
Ordered that the time for preparation of evidence and 
transmission and delivery of record papers sur petition 
for review of the above entitled proceeding in the Court of 
Appeals, District, of Columbia, be and it is hereby extended 
to January 30,1929. 

(Signed) B. 11. LITTLETON, 

Member U. S. Board of Tax Appeals. 

A true copy: Teste: 

[Seal U. S. Board of Tax Appeals, 1924.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

Dated Washington, D. C., December 28, 1928. 
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45 United States Board of Tax Appeals, j 

Docket No. 11273. 

I 

I 

Neiman-Marcus Company, Petitioner,! 

I 

V. I 

Commissioner of Internal Revenue, Respondent. 

I 

i 

Order Enlarging Time. I 

I 

i 

On motion of counsel for the petitioner, it is | 

Ordered that the time for preparation of evidence and 
transmission and delivery of record papers snr fietition for 
review of the above entitled proceeding in the Ccjiirt of Ap¬ 
peals, District of Columbia, be and it is hereby extended 
to December 31, 1928. | 

(Signed) B. II. LlTTLETpN, 

Member U. S. Board of Tax 

Dated Washington, D. C., November 27, 192^. 

A true copy. Teste: | 

[Seal Board of Tax Appeals.! | 

I 

B. D. GAMBLE, | 

Clerk U. S. Board of Tax Appeals. I 

] 

Endorsed on cover: Board of Tax Appeals. jNo. 4914. 
Neiman-Marcus Company, appellant, vs. Commissioner of 
Internal Revenue. Court of Appeals, District of jColumbia. 
Filed Jan. 31, 1929. Henry W. Hodges, Clerk. I 
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BRIEF FOR PETITIONER 


DONALD HORNE, 
Attorney for Petitioner. 
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OF TIIF DISTKK'T OF ('OLUMI51A. 


X KIM A X- M A li( ’r S (’(>M 1*AX Y, 

IVtitioner, 

V. 

(’O.M.MISSIOXKU OF IXTEUXAL 

Hfa'exue, 

Kespoiident. 


No. 4<M)4 


BRIEF FOR PETITIONER. 


Statement of the Case. 

This is an aj)peal from a decision of the United 
States l>oai*d of Tax Appeals in favor of the Oom- 
niissioner of Internal Kevenue. In that decision 
tiie Board redetermined the deliciency in incbme 
and protits taxes for 1918 at §9,415.29. The qjues- 
tions involved in this appeal from the decisioh of 

i 

the Board are: | 

I 

j 

1. Was the evidence before the Board insufti- 

cient to justify the findinjt of a delicieincy 
bv the Board? I 

2. Had the time within which an assessnlieiit 

I 

of a deliciency might be made expired i>^‘ior 
to the date of the redetermination by | the 

Board? i 
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Till* lirst is a (|uestii>n of Inii-deii of proof: the 
seeoiui, of limitation of time. An allirinative an¬ 
swer to either (piestion should reipiire a reversal of 
the Hoard's decision. 


Statement of Facts. 

IVtilioner tiled its income and protits ta.K return 
on dune 15, IDli) (Tr., pp. Ki. 21)). Thereafter it 
tiled three so-called “waivers,” which constituti* 
Ixespondimt's K.xhihits “A,” *‘H” ami “(\** These 
e.xhihits read as follows: 


••Kksi*(>.\i>knt‘s h]xnimT ‘A.* 
l.\( ().\n-: .v.vn Huofits T.v.\ W.vivkr. 

February S, 11)24. 

In pui-suance of the ])rovisions of subdivi¬ 
sion (di, SiH'tion 250 of the Hevenue Act of 
11)21, Neiman-Marcus Company of Dallas, 
Texas and the (Commissioner of Internal 
Revenue hi'reby consent to a determination, 
assessment and collection of the amount of 
income, excess-protits, or war-ju-otits ta.xes 

due under anv return imnle bv or on behalf 

• • 

of sjiid taxpayer for the year IDIS under the 
Revenue Act of 11)21, or under ])rior income, 
excess-protits, or war-j)rotits tax acts, or un¬ 
der Section dS of the Act entitled ‘An Act to 
])rovide revenue, increase duties and en- 
couraire the industHes of the Fnited States 
and for other pur])oses,' approved Aujrust 5, 
11)01). This waiver is in eft‘ei*t from the date 
it is sijrned by the taxpayer and will re¬ 
main in effect for the i)eriod of one year 
after the ex])iration of the statutory period 
of limitation, or the statutory period of limi¬ 
tation as extended by any waivers already 
on tile with the Hureau within which assess¬ 
ments of ta.xes inav be made for the vear or 
years mentioned. 

(Sird. l XKI.MA.X-M.VIiCrS ('()., 

Taxpayer. 

I I Sir<l. I 1). H. Hi..\ik, 

(^^eal I (Commissioner. 



‘‘Respondent's Kxhip.it ‘L>.' 


Income and Profits Tax Waiver. | 

( Fop Taxable Years Ended Prior to! 

Miuch 1. i 

i 

A])ril ‘JO, 102;1 

In ])nrsnance of the provisions of e.>Jist- 
inir Internal Revenue Laws XeinianAIaiVns 
('oinj)any, a taxpayer of Main and Kv^iry 
Streets, Dallas, Texas, and the ('oiniiiis- 
sioner of Internal Revenne hereby waive jthe 
time ])rescribed by law for makinji any I as¬ 
sessment of the amount of income-extTss- 
protits, or war-])rotits taxes due under ;jiny 
return made by or on behalf of said tjax- 
payer for the year 1018 under existinj*' 
enue acts, or umler ])rior revenue acts, l^his 
waiver of the time for makin<»- any assess¬ 
ment as aforesaid shall remain in elTect |un¬ 


til December ^11, lOJ.o, and shall then exjdre 
(‘xce])t that if a notice of a deticiency in ^ax 
is sent to said taxpayer by re‘j;istere<l ipail 
before said date and (1 ) no a])j)eal is tijled 
therefrom with the Tnited States Roardl of 
Tax Appeals then said date sliall be |ex- 
lende<i sixty <lays, or (J) if an a})])eali is 
tiled with said Hoard tlnm said date shallj be 
(‘Xtended by the number of days between hie 
date of mailinj; of said notice of deficieV*y 
and the date of final decision by said Roajril. 

i 

(S<rd.i Xeiman-Marccs ('o., | 

Taxpayer, | 

P»v JD:rhert Marcu s^ 

Pi[es. 

( Sjrd. ) D. II. P>I„\IR, I 

( Seal I (Commissioner." 

If this .waiver is execut(*d on behalf of a 
corjioration, it must be sii^ned by such olltifer 
or officers of the cor])oration as are dm- 


])owered under the laws of the State 1 in 


which the corjioration is bx'ated to sijjn ^or 
the corporation, in addition to which, the 


seal, if any, of the corporation must |be 


affixed. 
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''nP:SI»(>Nl)ENT*S Kxhiiut 

Income ani> Profi'I's Tax Waiver. 

For Ta.xable Years Fin led Prior to 
•la Hilary 1, 11)22. 

Form S72A. 

Treasury I)ei*art.ment, 

IXTER.XAE KEVEXTE SERVICE. 


Oct. 22„ 11)27). 

In inirsuance of the provisions of existing' 
Internal Revenue Laws Xeinian-Marcns Co., 
a taxpayer of Dallas, Texas, and the (Com¬ 
missioner of Internal Revenue herehv waive 
tlie time jirescrilKMl hy law for makiiiij; any 
assessment of the amount of income, excess- 
protits, or war-protits taxes due under any 
return made hv or on behalf of said tax- 
payer for the year IDIS under existinj*; rev¬ 
enue acts, or under prior revenue acts. 

This waiver of the time for makiiii:: anv 
assessment as aforesaid shall remain in ef¬ 
fect until December :»1. 11)2(5, and shall then 
ex])ire exce])t that if a notice of a deticiency 
in tax is sent to said tax])ayer by re<;istere<l 
mail before said date ami (li no a]>])eal is 
tiled therefrom with the Fnited States Hoard 
of Tax Aj)])eals then s;iid date shall be ex¬ 
tended sixty days, or (2i if an ap])eal is tiled 
with saiil Hoard then said <Iate shall be 

extemliMl bv the number of da vs between 

• • 

the date of mail in jr of said notice of deti¬ 
ciency and the date of tinal decision by said 
Hoai'd. 


I 


( Seal I 


(Sjxd.) 


XEl.M ax-Marccs Co., 

Taxpayer, 

Hy IIerrert Marcus, 

Pres.. 

D. H. Hiair, 

Commissioner.. 


If this waiver is executed on behalf iof a 
corporation, it must be signed ]»y such oliticer 
or oITicers of tlie cor])oration as are I em¬ 
powered under the laws of the Statj* in 
which the corporation is located to si<»i| for 
the corporation, in addition to whichj the 
seal, if any, of the cor]>oration musi be 
affixed.** I 


Kespondent, by a deficiency notice, dated Novem¬ 
ber 27, 1025, notified |Kditioner that an audit <^f its 
income and profits tax return for 191S had resiilted 
in the determination of a deficiencv in tai of 

• I 

415.20, as shown in Hureau letter daU^I July 
15, 1024. The deficiency notice does not state the 
facts or u:rounds uj)on which the asserted deficiency 
was determined. j 

I 

The ap})eal came on for hearinj^ before the Ili^ard 
on December 1, 1027. At that time it was stipu¬ 
lated that petitioner*s return was filed on .tune 
15, 1010, and the so-called “waivers'* were ititro- 


duc(Ml as above stated. No other evidence jwas 
taken by either side. | 

rpou these facts, and no others, the Hoard re¬ 
determined the deficiency at $0,415.20, the amdnnt 
asserted by respondent. Hetitioner contends that 
the Hoard had insufficient evidence to support any 
redeterniinatioii of a deficiency, and could prejper- 
Iv hold onlv that there was no deficiencv. | 
Petitioner also contends that the time within 

I 

which any deficiency could be assessed against it 
(’xpired before the Hoard rendered its decision, 
and that in such cases Section OOG, subdivision! (e) 
of the Kevenue Act of 1024, as amended by |Sec- 
tion 1000 of the Kevenue Act of 1020, requires 
that the Hoard enter its order that there is no 

i 

deficiencv. i 


i 
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Argument, 
POINT 1. 


The evidence before the Board was insuffi¬ 
cient to justify the finding of a deficiency by 
the Board. 


The l^oard was not advised how the alleged de- 
tieieiK-y was detei'inined. It had before it no fact 
whatever, relating to the detieieney. e-\eej>t the bare 
fact that the Coininissioner of Internal Kevenue 
had deterinine<l a detieienev. 

4 . 

Tin* (jnestion now i*aise«l is this: WIkmi a tax- 
!)ay(*r tih^s an a])i)eal with the Board of Tax Ap¬ 
peals. aft(M- receiving a notiei* that the (’oinniis- 
si<jnei' ofi Inl(M*nal Iv(*venn(‘ has determined a deti- 
ci(mcv. is tin* Board jnstitie<l, in the absence of fnr- 
lh(*r proc<MMlings (*stablishing the correctness of 
the ('oniinissioner's d(*terniination, in making any 
limling of fact that th(*r(* is a (hdiciency, or in ren- 
dei-ing any <Iecision (*xc(*})t that tin* (Commissioner's 
d(*t(‘i-mination has not b(*en (*siablisln^l‘/ 

The Board pi-oce(*ds on tin* (h(*orv that the ('om- 
mission(*r*s oHicial act is presnmptiv(*ly corriH-t— 
that is, lliat a public ot1ic(‘r is ])r(*snm(Ml to do his 
dntv <'or]*('<‘t IV. 


Ixiilr M), Hoard of Ta.r AftpcaJs. 

Alniiis Laaihrr f’o,. 1 1^. T. A. olT. 
Idcasant VaUaif liamdi ('o., 2 B. T. A. ooo. 
L. f’/ooA* rf al., 5 B. T. A. IbT. 

Hroirii'nnj ColaaNin Moorr, f'-rraoi- 
trir, r> B. T. A. 25’). 

I.ohsilz ffardtrarr ('o., 5 B. T. A, (552. 
iAnjl’hsJi <(• SroffisJi I/nr f/ifr Assaninor 
.lx.so/.. 10 B. T. A. 154. 


(lid in/non ('odird Pdjicr fV;., 10 B. TJ A. 

445. | 

/{essrnirr Jnrrstniriii ("o., S H. T. A. idlll, 

I 


]>iit this is a iMcajier ‘’round for shiftinj; the enfire 
burden of proof. The burden is pro])erly on |the 
])arty niakin<>' a elaiin, tryini: to eolleet soniethijnj;. 
He is the inovinjj: ])arty, and has the duty of 
ali(’ad. Th(* Coniinissioner's determination is n(j)th- 
inii more than an nn])rove’d claim. Before he f-an 
a.sse.ss it. lie must establish its correctness beljore 

i 

th(‘ Ihiard of Ta.\ Appeals, if the ta.xjiayer tilesjhis 
appeal. That was the jinrpose of the creatioi^ of 
th(’ I>oar<l —to jirrmii the (i.ssnssnienf of tdxes irith- 
odf sd/Jidirnl cridcnrr ihdt thvjf drr due. If jtlie 
Board is allowed to redetermine deficiencies meitely 
on the jiresnniption that the (Commissioner ^lid 
his duty, the int(*nded protection of tax])ayer>( is 
nnllitied. i 

i 

It will be noted that th(’ ])resumption of corHvt- 
iK’ss is not extend(*d by th(‘ Board to cover attirijiia- 
tive alleiiJitions in th(’ (Commissioner's answer, yiie 
lioard holds that the burden is on him to j)r()ve 
such allejiations (/>\ (). rippin, (i B. T, A. 
SrhiJtinn (Irdin ('o., S 15. T. A. 104:0; XortJ^ <(• 
lidJzcll, 0 B. T. A. 42: Fred WoJfcnudu. 10 B. T.| A. 
2S5). This is in accordance with the ‘general rjnle 
of j)roce<lnr(* that the burden of j^oin^: ahead! is 
n])on the party havina: the atTirmative of the iss^e, 
which rule is just as ap])licable to the establish¬ 
ment of the deficiency claimed in the deticiency po- 

I 

tice as it is to aflirmative allejrations in snppoi'tj of 
such claimed deficiency. | 

i 

The functions of the Board are fixed by statdte. 
It is not an a])pellate tribunal, despite the name 
‘‘Board of Tax A])peals." It does not review (he 
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i‘(*c*()r(I uiade i)V the Commissioner of Internal 
Kevenne, ami a])|)rove or reverse or modify it. The 
Commissioner ke(*i)s no record which can he ma<l(‘ 
the snhject of a review, as, for instance, in the case 
of ati api>(*al from the Hoard to this ('onrt. On tin* 
contrary, the statnt(‘ r(*<]nir(*s that the Bojird d(‘- 
t(‘rmine the correct tax, ami it lH‘u:ins anew, as if 
no prcM-i^ediims had h(*(‘n had before the (Commis¬ 
sioner. (C(»ns(M|ncntly, it do(*s not start with a 
prhun cas(* in favor of the (Commissiom*!-, 

which the tax]»ay(‘r must dis])rov(* in order to ])!•(*- 
vail. \\’hen tin* ])roc(*(*dinjj:s h(*for(* the Board Ix*- 
iiin, th(*r(* is nothinji h(*fore the Board bnt the plead- 
injrs, ami the (Commissioner is in the position of 
an ordinary litiij:ant, as is the taxpayer. The d(*- 
cision of the Boai*d must n(*ces.sarily he has(*d npon 
the pl(*adini»s and the (*vid(*nce taken hy tin* Board, 
ami cannot h(* based, in whole or in part, npon ])ro- 
(•(’(Mlinirs ^vhich w(*r(* had before tin* (Commissioner 
prior to tin* a])])eal to the lioard. 

Tile statements contained in the iirecedinjx para- 
”:raph are .so utterly inconsistent with the conduct 
of the Board in the instant case that it is realized 
thev need substantiation and verilication. How- 

t 

ever, the princi])les stated are well settUnl by deci¬ 
sions of the Board itself, which have never been 
(piestioned. Jn the Appeal of E. J. Barrp, 1 B. T. 
A. 15(). the Board sjiid: 

“When a taxpayer briiiits his case before 
the, Boaril he ])roceeds by trial <le itoro. The 
i'(H*ord of the case made in the Internal Kev- 
enm* Bureau is not before the Board exce])l 
in.sofar as it may be jiroperly placed in evi¬ 
dence by the tax]>ayer or by the (Commis¬ 
sioner. The Board mu.st dei'ide each case 

upon the rt*i-or<I made at the hearini*: before 

• . • • 

It. 



In the Amteal of (hdtcnnan-Sirauss Co., 1 I>. T. A. 
243, the Doard said: 

I 

“The ("oininissionei- is an ordinary litigant 
InTore the Hoard. A ease is heard In^fon* 
rh(» Hoard as a <Jc )ioro ])roeeedin«>:." I 


The Ihsard also said, in tlie same ])roeeedint!::| 

“Tliis Hoard was not ereated for the ipnr- 
|)ose <;f rrricn'in<f ndini/s made hi/ the 
inissioner l)nt was ereated for the ])nr||)ose 
of (fefei’miniiif/ the corre(dnes\s of de1irl<‘i\c!es 
in fa.r found by tlie (Commissioner. If^, the 
d(*tieienev in ta.x found bv him is jircfater 
than tlie true deti(*ieney tlie I»oard hasj au- 
ihoritv to deerease it: if it is less than the 
true detieieney, the Hoard has authoritiv to 
inerea>(‘ it (Apiieal of the Hotel I)e Friinee 
(’<)., 1 I>. T. A. 2S|. If a ta.xiiayer ean ])|rove 
to this Hoard that he is entitled to a| d(*- 
duetion from irross income, the dedmition 
will be allowed even though it has nlever 
been cdaimed by the taxiiayer at any hea|rin»- 
Iiad liefore tlie Fommis.sioner; otherwis^e, it 
would be impossible for this I»oard to deter¬ 
mine tin* correct amount of the deficiency." 

i 

! 

The jiosition of the tax])ayer before the Hoard 

I 

is neces.sarilv defensive. He is not claimiim anv- 

t ^ I • 

thing from the Commissioner, or from the IT^ited 
States (lovernment, as he would be in a claim or 
suit for refund. He is the jiarty against wh(|m a 
claim is being inmle. The claim is asserted inj the 
ileticiency notice. The taxpayer must either ^-on- 
cede its correctness and pay it, or put the Commis¬ 
sioner to his proof by tiling his ])etition inj the 
Hoard of Tax Appeals. | 

Obviously, the tiling of such petition is aj de¬ 
fensive measure. The (.Commissioner still has! the 
otiensive ])osition, or what is usually termed| the 
alTirmative of the issue. The taxjiayer's j)lea(|ling 



48 


.should be a travem\ or denial of the allegations of 
the detieiency notice, and or the statement of any 

aftirinative defense he mav have. 

• 

The Commissioner is not specifically r(*(piired by 
the rules of the I»oard of Tax Appeals t(> set forth 
the <!:ronmis of his claim of a deliciency in the d(‘- 
liciency notice, and has not doiu* so in this <‘asc. 
The result i.'<, that since the I»oard has no record 
of proc(*edinjj:s had before tin* Commissioner, it 
must first b(‘ advis(*d (d' the facts and th(‘ories upon 
which the i>ropo.'<ed deliciency is ba-^^ed, before it 
can intelli^entlv consider anv defen.'<(* that the tax- 
payer may have. Surely it is not reipaired that the 
taxpayer ])resent the (Commissioner's cai^e in or(h*r 
to establish a starting point for his defense. It is 
unreasonable to expect him to furnish the Hoard 
with the facts and theories upon which the (Com¬ 
missioner relies. 


In the in.'^tant ca.^e, the deficiency notice ^ives 
no indication of the basis of the (Commissioner's 
claim that there was a deficiency of :sb,4ir>.2b. It 
refers to hn earlier Hureau letter dated dulv 1*), 
lb24. This letter, however, was not before tht* 
Hoard. There are no facts, either pleaded or in 
evidence, which would enable the Hoard to <leter- 
mine the (k)rrect tax. The only facts pleade<l are 
petitioner's anirmative defenses, ami the only facts 
in evidence relat(‘ solelv to the limita.tion of tinui 
for asses^siiiij a deticiencv. 

The position of the Hoard on this <piestion has 
been repeatedly stated and is to the effect that the 
(letermination of the (Commissioner, as .'Stated in the 
d(*ficiency noti(*e, is prhna f(i<^ic evidence of its own 
correctness, and that, in the absence of any evi¬ 
dence, the Hoard will redetermine the deficiency as 
found by the (Commissioner. The Hoard's ]>()sition 
is embodied in its Rule Xo. .‘fO, whicli reads: 



oO. Burden of Broof. The bnrileii 
of ])roof shall he ii})()n the petitioner, excjept 
that in respect of any new matter of fact 
pleaded in his answer, it shall he n])on |the 
respondent.** I 


In nnmerons eases the Hoard has api)rove<l jthe 
determination of the (''ommissioner, althoimh | no 

I 

evidence was ottered in its support, because |tlui 
])etitioiier did not i)rove that that determinat|ion 
was wroii" (see citations above). I 

It must be obvious that in nianv cases it wo)ild 
l>e impos.sible for the petitioner to prove that jthe 
('omniissioner's determination was wronjj:, eren 
thoui»;h that determination was purely arbitniry. 
This is ])articularly true when the pleadings | on 
the part of the Commi.ssioner are silent as to l(ow 
he arrived at his determination. The petitioner 
has no point of attack. There is nothing before ^he 
Hoard to show the nature of the claim which In^ is 
contesting. | 

The (jnestion thus raised is not merely a ques¬ 
tion of evidence, but involves the correctne.ss of the. 

I 

entire procedure before the Hoard. The taxpaNjer, 
occupying as he does a defensive i)osition, sho^ild 
be i)ermitted to <leny the allegations upon which 
the claim against him is based, and thus put th|‘m 
in issue, hixi<‘(td of he'nuj rrfiuired lo plead uepai^re 
allegations. \ 

The proper opening pleading is the deticierjcy 
notice. This .should allege the facts upon which 
the (*ommissioner*.s claim is based. The pro[)er 
.starting ])oint is the taxpayer*s return. The <|ie- 
ticiencv notice should show wherein the facts ab<i 

• I 

calculation in the return are (piestioned, as the <|le- 

ticiencv asserted is the difference l)etween tihe 

* 1 

amount shown on the return, sworn to by the tiix- 
payer. and the amount which the ('ommissioijer 
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asserts is tlie correct tax (Sec. Kev. Act of 
11)24; Se^*. 27.’>, Kev. Act of 11)2G). Tlie tax])ayer 
would then he in a position to deny .such allejra- 
tions or to admit tliein and alle”:^' athrmative de¬ 
fenses if he has anv. 


There would Ik* no dilTicully then in ])resentinji 
tlie evidence. The ('omniissioner could subpoena 
the hooks and records of the taxpayer, and, upon 
failnri* to secni'e them, (*onld introduce s(*eondarv 
evidence. He has. in all cas(*s, such evidence avail- 


ahl(», hy vii-tue of ti(*ld examinations, which, in prac¬ 
tically all cases, are r(*sponsihl(* for the assertion 
of the deticiencv claim. 

rndouhtedly, tin* taxjiayer do(*s and should hav(* 
the hurden of provinir its atlirmative defenses: hut 
his nejrative detenses, which would <ii*dinarilv con- 
sist of denials of the alleiiations of the ('onimis- 
siom*r’s statein(‘nt of his claim, cannot (‘Ven he 
stated until the (’oinmissioner's claim is aliened. 
In the instant cast*, the deticiency notice* states no 
facts except that the ("oinmissioner claims a de- 
ticiency in the sum of si).41.“).21). tTider the cir¬ 
cumstance's. the* taxpayer can only deny the exist¬ 
ence of such deticiencv—which he* de)(*s hv tilinn a 
petitiein—hut canneit eitfer any evidence to suppewt 
such elenial hecause the*re are nei specitic alle'na- 
tieins te) elispreivt*. 

The petijtione*r's einly alte*rnative wenilel he to in- 
treiduce e*vide‘nce tei pi*e)ve the items eif the (''e)mmis- 
siemer's claim, a ml then te> testify as tei each such 
item. In either weu-els. the taxpayer woulel have te> 
jireive what; the Cemimissiemer's e-laim cemsisteel of, 
lK*fore he cemld heiiin to elefenel hini.self a<j:aiiist it. 
If, hee-ausejeif the eleath eif a witness or the leiss eif 
real e*vielence. feu* any iva.sem, there was a failure 
eif preiof. the* ('ommissiemer weuilel he* jjiven judj;- 
ment. he*e-ause eif the taxpayer's failure to prove 
what the Ceuiunissioiier's claim e:ou.si.sted of. 
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I 

In the instant case, no evidence whatever I was 
introduced except as to waivers with respecit to 
limitation of time to assess. The Board wasi not 

I 

equipped with information which would enable it 
to redetermine the deficiency. Nevertheless, ij: de¬ 
cided that there was a deficiencv, although toiallv 
uninformed as to the correct tax liabilitv which 

j 

it is recpiired by the statute to determine. | 

A proceeding*: before the Hoard takes the place 
of a suit to collect tax, and also of proceedings 
to recover a refund. In other words, the Hoard 
])roceedings take the place of court proceedin<i:s to 
<l(*termine the correct tax, but an ap])eal lies td the 
ap])ellate courts, as in the case of the instantj aj)- 
peal. In a suit to recover a refund, the bui*den 
W(;uld la* ujx)!! the taxpayer: but in a suit brought 
by the (lovernment against the taxjiayer to copect 
additional tax the burden would be upon the pov- 
ernment to establish, at least jtruna faric, that! the 
additional tax sued for is due. In such a suitj the 
determination of the Commissioner carries no |pre- 
sumption of correctness {Little Midnti cC- (\ tC* A . R. 
Co. V. Cnited Statri<, lOS V. S. 277). I 

I 

The situation is (juite <lil'ferent where sui|t is 
brought after assessment has been made. | An 
assessment of a tax is prima- favie evidence tldit it 
is due ami correct. Hut the reason for this is piat 
an ass(*ssment is a quasi-judgment, theoretically 
based upon examination and consideration of tpets 
by officers of the (lovernment acting in a sf?mi- 
judicial capacity. This has been long recognized 
( Western E.rpress Co. v. Cnited litotes [C. C. A.], 
141 Fed. 28, 3b; Cnited States v. Rindskopfy\l()i) 
V. S. 41S). It is because of this <piasi-judgn|ient 
i-haracter that an assessment can be collectedi, as 

I 

if it were a judgment, by distraint and salcp of 
the taxpayer's ])roperty. Since an assessment |can 
be the basis of such a proceeding it is no woifder 
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that it is considered as siinicient, of itself, to shift 
the burden of proof to the taxj)ayer in a suit to 
collect tax. But the notice of a <leficiencv is not 
an assessment, it is a mere statement of a claim, 
which the (Commissioner projtoscs to assess if a])- 
proved by the Board of Tax Appeals, to whom ("on- 
irr(*ss has assii^ned the <lutv of sittiim' in a .seiiii- 
judicial caj)acity. in order to i^ive an assessment 
mad(* pursuant to their decision its (juasi-judi»nient 
charact(*r. 


(’oni;r(*ss. having' conferred authority to collect 
any ass('ssm(*nt by <iistraint. ami within the saim* 
time that suit mijiht lu* brouijht. thus ,i*ivini>’ an 
assessment all tin* forc<‘ and effect that a judn- 
immt would have*, attempted to })rovid(* for the 
evid(*nce,and judicial consideration a])propriate to 
a judirment, and to pnwent the making of any 
assessment without such (evidence. The Board of 
Tax Aj)peals was creat(*d for this purj)ose. that is. 
to ])r(*v(*nt th(‘ assessimmt of tax unsu])ported by 
facts ascertaiiKMl by evidence, unless the ta.xpayer. 
by default of appealini*’. tacitly admits the (*orr(‘ct- 
n(*ss of the <l(*t1ciencv notice. 


The Ihyird. by its rule as to the burden of proof. 

in elTe(‘t iiiullities the law which created it. This 

statute was (uiacted |)rimarily for the benelit of 

taxpayers, to insure them justice ( Ixks.scU v . rnifed 

States, de(*ided by the f^u])renie> ("ourt of the United 

States. 2- Fed. f2nd] 241)). That is why the 

lh>ard was made an “inde])endent airency in the 

executive, department." rather than a part of the 

Treasur\v l)e})artment. But by its present rule 

with reaanl to the burden of proof, it defeats this 

act of justice and becomes a means of just so much 

more unavailini;’ procedure and red tape. 

An examination of the Board's decisions will 

show that in a verv <>Teat number the deficienev 

• « • • 

claimed by the (Commissioner is sustaine<l because' 


The taxpayer failed to prove that his deterpiina- 
Tioii was wronjj;; that in practically all ofj the 
lioard's findinj^s and decisions it is ini])ossible to 
discover nj)on what facts and ^rounds the projjosed 
deficiency was arrived at: and that, in most (^^ases 
where there has been a jndijnient of no defici<^ncy, 
such jndixment is based on some affirmative defense 
or defenses of the taxpayer, not upon disproof of 
The facts u])on which the pro])osed deficiency was 
rlaimed bv the (Commissioner. In other wordsL the 

♦ I 

taxpayer seldom wins by nejiativinj; the Condnis- 
sioner's claim. The Hojird seldom learns j the 
i»ronnds of the Commissioner's claim. The Hl>ard 

^ I 


<lecides its cases on new matter, not t^^t'vhhisly 
heard or considered bv the (Commissioner. If i<nch 
new matter is not ])roduced, the taxpayer Ordi¬ 
narily cannot win. This must necessarily be tpue: 
for the (Commissioner (at least as to taxes for edrlv 

i 

years, that is, from IfilT to 1021 inclusive) jloes 
not i»enerally .state, in his deficiency notice,; the 
basis of the propo.sed deficiency. Denial of | the 
obligation, under oath, is not considered sufficjient 


to overcome the j)resumption that the deficiency 
notice was correct, and the tax})ayer is not con¬ 
fronted with any s])ecific allepitions of fact tojdis- 
prove. He is placed in a position, by this unjjust 
I'ule as to burden of i>roof, where he mu.st either 


allege and prove affirmative defenses or lo.se. I 
And this, in fact, is losinix, in any event. If j the 
affirmative defenses are souml. the ta.xpayer is| en¬ 
titled to their benefit in addition to negativingjthe 
facts upon which the rommi.ssioner's claim of a 
deficiencv is based, if those facts are untrue. 

• j 

It is therefore charged that the Board (>f 'jPax 
Appeals, by treatin^: the taxpayer as the moVinp: 
party, and by its Rule 30. ])lacin«: the burden of 
]>roof on him, has constituted itself an instruntent 
of injustice, and has ])erverted the statute wljich 
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created it to be an aj^ency of justice. It lia.^ failed 
repeatedly to fultill the c(UMinandinent of the stat¬ 
ute, to determine the corrtH*t tax, and has only 
partially functioned as intended by Conitress. The 


instant cuse, in which a deficiency was found with¬ 


out anv evidence at all. 


is as a])pro})riate as any 


in which to find out wh(*th(*r such ut)si<l(‘ down pro- 


c(Mlur(* is lo b(* tol(U'ate<l. 


POINT II. 


The time within which an assessment of the 
proposed deficiency can be made has elapsed, 
and the decision should be that there is no 
deficiency. 


Th(* ari^umeiil on this point relates to assign¬ 
ments of error, in tin* petition for review by this- 
(’ourt, from 2 to 1), inclusive. 

Th(* proj)os<‘d deticiem-y consists of alleged addi¬ 
tional income and p.rotits taxes for the calendar 
year 11)18.^ It was sti}mlated that the return was 
tiled on dune lo, 11)11) ( K., p]). 21), lb). 

The limitation of time for assessment of such 
tax, in existence at the time the return was due 


or was made, was fixed to e.xpire live years after 
the return was due or was made (Sec. 250. sub- 
div. (di, Kevenue Act of IDlSj. This five-year 
period expired on dune 15, 11)24. On November 2d, 
11)21, a new revenue act was enacted, which 


cliaiig(*d this ])eriod to five years from the time 
the return was jilvd (using the word ••filed*' in place 
of the words ••was due or was made") (Sec. 250, 
subdiv. (d^. Revenue Act of 11)21). This change 
in language did not alter the date of ex])iration. 
of the five-year period in the instant case. 


On February S, 1924, petitioner executed land 
tiled a so-called “income and protits tax \vai\jer," 
by which it consented to a determination, assess¬ 
ment and collection of any income (u* protits tax 
due for 191S within one year after the ex])irat;ion 
of the statutory i)eriod, which waiver is Kesppnd- 

eiit's Kxhibit “A" herein. If this waiver was vlilid 

1 

an<l operative it extended the statutory perio(^ of 
limitation from June lo, 1924, to June 15, 192 




>. 

On June 2, 1924, the Kevenue Act of 1924 kvas 

! 

enacted. This act contained new and different linii- 

1 

tat ion j>rovisions with respect to prior years* ta^xes, 
including- taxes for 191S. The tnu-iod of live ykirs 
from the time the return was tiled was increased in 

I 

all cases to live years and si.xty days; if an ap^)eal 

was tiled, it was further increased bv the number 

i 

of days the matter was pendinj>’ before the Ih^ard 

I 

of Tax Appeals [Sec. 277, subdivs. (aj and (b^ ]; 
and if the Hoard held that there was no delicieijicy, 
the Commissioner of Internal Kevenue was autlior- 

j 

ized to brini»- suit ajiainst the taxpayer within one 
year after the tinal decision of the Board (Sec. lJ74, 
subd. (bj, Kevenue Act of 1924). The limitatjion 
])rovisions of the Kevenue Act of 1921 were | re¬ 
pealed (Sec. 1100, subds. (a) and (bj, and J^ec. 
2S0, Kevenue Act of 1924). | 

i 

i 

The Kevenue Act of 1924, in Section 278, sub¬ 
division (c), contained the following' ])rovis|ion 
with respect to waivers: 


*‘(c) Where both tin* (Commissioner ai^d 
the taxi)ayer have consented in writingj to 
the asses.sment of the tax after the time jd'e- 
scribed in section 277 for its assessment, the 
tax may be assessed at any time i)riorj to 
the expiration of the period a<j:ree<l u])oki/‘ 
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On Ai>ril 20, 1025, p<‘titioner executed a new so- 
called ‘’'Income and Protits Tax Waiver/' which is 
Hes]>ondent’s Exhibit “!>*' herein. This waiver re¬ 
cited that it was exe<*iited under existinjj: Internal 
Kevenue, laws, and that it extended the time until 
December 51, 1025, 


*'exce})t that if a noti(*e of a deli(*iency in 
tay is sent to said taxpayer by rej^istered 
mail before said date ami ( 1 ) no ap]K*al is 
tiled therefrom with the Tnited States Hoard 
of Tax Appeals then sjiid date shall be ex¬ 
tended sixty days, or (2) if an :»]>i)eal is 
tiled with said J^oard then said date shall 
b(* (\\t(U!(h*d bv tin* numlu*!- (d' da vs betw(*en 

i • * 

the <lat(* of mailinjr of said notice of de- 
lici(*nev and the <late of tinal <leeision bv said 
PxmrdA 


On ()etol»er 25, 1025, jK'titioner e.xecuted a new 
waiver, which is Kespondent's Exhibit cimcheil 
in Ianj»ua,i»e similar to Exhibit “H," exce])t that the 
<lat(* of ex])iration was December 51, 102(i. 

On 2soyend)er 27, 1025, respondent mailed the 
deticiency notice. On danuary 25, 102(>, petitioner 
tiled its ])etition in the Hoard of Tax Appeals, al- 
lejriii}; that tlie time within which the alle<»ed de- 
lieiency mii*ht la* a.ssessed had ela])sed. 

On February 2b, 102b, the Kevenue Act of 102b 
was enacted. The })rovisions of this Act relative 
to this point will be discussed hereinafter. The 
ease came on for hearinjt on December 1, 1027, 
and the <lecision of the Hoard was rendered on 
May 4, 102S. 

The above is a chronological statement of events 
pertinent to the limitation question. Petitioner 
contends that the time within which the allejted 


delicieiicy nii^ht have been assessed has elaj)sed, 
and more ])articnlarly contends: | 

1. That the time within which the assessinent 
miiilit have been made elapsed -June 15, 1924. j 

2. That, if it be held that the limitation p(^riod 

<lid not elapse on June 15, 1924, it elapsed on |Feb- 
niary 2(>, 1929. | 

;>. That, in any event, the limitation i4riod 
cla]>sed not later than May 2S, 192(>. i 


'rime for Assrssincnt /'Jhipsrd June to, 

1. Petitioner's lirst contention above eniiineifated 

I ^ 

is that the time within which the assessment might 
be ma<Ie ex])ired June 15, 1924. This date wa^j live 
years from the time the return was tiled, andjwas 
the statutory date of limitation, irres])ecti\y of 
waivers or consent agreements. | 

The lirst waiver was executed and tiled on jFeb- 
ruary S, 1924, pursuant to the })rovisions otj the 
Revenue Act of 1921, which was then in t^rce. 
The waiver consented to assessment, after | the 
(‘X])iration of the tive-year period, under the jpro- 
visions of the Revenue Act of 1921, and didj not 
consent to assessment under the provisions pf a 
subse<iuent Act. The e-rtcnslon of time depe^ulcd 
upon the consent of the tiu-puyer, and he has a Mght 
lo hold the Gocernment strictly to the terms of his 
consent ayreenieni. These terms cannot, therefore, 
be altered by subsequent legislation. They caiinot 
be construed to i)ermit a.ssessment under the jpro- 
visions of the Revenue Act of 1924. It becamp im¬ 
possible to assess the alleged deticiency undeij the 
])rovisions of the Revenue Act of 1921, when biat 
Act was repealed. At that moment, therefore,| the 
consent agreement became null and void. 1 
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Under the provisions of tlie Kevenne Aet of 
1924, the Uoininissioner eonld not make an assess¬ 
ment of a detieieney without lirst sendinjr notice 
of detieieney hy re<:istered mail. rj)on tlie mailing 
of sneh <lefieieney notice, tlie time witliin wliieli 
assessment mii*ht he made would have auto- 
matieally been extended by a self-exeentin<; ])rovi- 
sion of the statute. If petitioner's waiver had n*- 
mained in force* the expiration elate* lhere*e)f we)uhl 

have* b(*e*n e*xte*mle*d sixtv da vs be*vemel the* time* 

• • • 

a«;re(*el u])e)n. Thus ne) ass(*ssment e-ouhl have* be*e*n 
maeie after .lune 1."). 1924, withe)ut chanj^inu the* 
te'rms of pe*titioner's a,a:re*e*me*nt. 

The* Supreme* ('emrt has helel that the* pre)visions 
of S(*ctie>n 27S e>f the He*venue Ae*t e>f 1924 ele> ne>t 
have retre)ae-tive* e*tTee*t {/xitsscJI v. I’niird Slates 
22 Fe*<l. |2ml] 249). The ('emrt said: 

*‘lf an asse*ssment maeie be^tore* that elate 
(dune 2, 1924) e*eune*s within the ambit e)f 
Sec. 27S, its e*tfe*ct wemlel be* retre>ae*tive: ami 
e-e*rtainly it weuilel pre)eiue*e* raelie*al e-hani»e* in 
the* e'xistini** status e)f the* e*laim ajrainst the* 
petit ie)ners—wemlel extenel fe)r se)me tive 
years a liability which hael alreaely ex])ireel. 
I'nifrd States v. Maijnalia I*etro1eHm ('oat- 
pan i/, 27b r. S. IbO, elee'lare*s ‘Statute*s are 
neU te> be jxiven retroae-tive* etlee-t e)r e-e>n- 
strueel te) chanjre the status e)f claims tixeel 
in ae*e'e)relane*e with earlier }>re»visie)ns unless 
the le*^:islative purpe)se se) te> ele) ])lainly ai>* 
])ears.' Ne) ])lain })ur])e)se te> chan<xe the* 
status e)f the claim ajjainst ])t*titie)ners as it 
e‘xiste*el just befe)re June 2, 1924, e*an be 
spell(*el e)ut e)f tlie we)rels in Se*e'. 27S e)r 
e)tlierwise.“ 

The we)rels e)f subdivision (e) of Sec'tion 278 do 
not inelicate a plain purj)e)se to apply to consents 
in writinjr execiiteel ])rior to June 2, 1924. 



Thus the eiiactiuent of the Revenue Act of l|h--4 
itself invalidated i)etitioner's consent ajjreeni^uit. 
It rendered iin])ossil)le the making of an ass^‘ss- 
uient after June 15, without altering ithe 

terms of petitioner's agreement. If, after thejen- 
actinent of the Revenue Act of the waiver don- 

I 

tinned to have anv validitv, it e.xtended the time for 
assessment sixty days longer than petitioner con¬ 
sented to. Retifioner did not consent to subject 
its(‘lf to any such provision of law. ('onse<tueijly, 
as soon as such ])rovision of law became oi)erat|ve, 
and atfected its consent agreement, tlie latter ibe- 
canie void. j 

There is another way of a])j)roaching the pijob- 
lem. Under the Revenue Act of 11)24, the (\|)m- 
missioner can comply with the limitation ])r(j)vi- 
sions of the statute bv sending a notice of i<Ie- 

• * I 

liciency by registered mail. Thei'eupon the time 
for making the assessment was antomaticallv !ex- 
tended sixty days. If petitioner's waiver remained 
ellective, the ('ommissioner could, by sending a 

deticiencv notice, have* conii)lied with the time liini- 

I 

tation as extended by petitioner's agreement, and 
could liave taken additional time, not consented to 
by petitioner, to make the assessment. Tlie con¬ 
sent agreement cannot be interpreted as subjectiing 
petitioner to any smdi future provision. | 

The general rule is that a waiver extends!to 
riglits existing when it is made. A waiver made 
under the provisions of a statute does not h;|ve 
the effect of waiving the ])rovisions of a snbseipiCnt 
statute. Tf).r((ir(ij/ v. ( iiifed Statr^, (>1 (j't. 

<d. J(k>, 5 Am. Tax Rep. 5714, affirmed on this point 
by the Supreme ('ourt, 2TJ U. S. 781. A taxpaytu*, 
bv consenting to an extension of time for assessment 
under existing law, does not consent to such exten¬ 
sion after the enactment of a new statute imj)osipg 
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riirtluM* Imrdens. Hence, wIhmi tlie statute existiiiii 
at the time the waiver was executed was repealed, 
a waiver of its provisions was simultaneously nulli- 
tied. It could not pro])erly he hehl to ajjply to a 
sulxse(jueut statute containing- new burdensome ]>ro- 
visions. 


Th(‘ K(*V(*nue A<'t of lh-4 containe<l other bur¬ 
densome provisions b(*si(h*s the ])rovision ext-end in.li¬ 
the ])erio<l state<l in the waiv(*r. For example, it 
prohibited the tilinii; of claims for abatement, ex¬ 
cept in case of a jeo])ardy assessment (Sec. -7b, 
subd. [d]). FetitioiUM* <lid not consent to an as¬ 
sessment, aft(M* the expiration of the tiv(*-year 
])eriod, undcM* this <*ondition. 


There is no doubt that the Revenue Act of IblM 
was repealed, so far as the provisions for and limi¬ 
tations upon the asse.'^sment of deticiencies is con- 
cerne<I. The savinji clause (Sec. IKK) [b|) ap])lies 
only ‘‘except as provided in Section 280.*' In other 
words, it does n(»t a]>idy to income and ])rofits tax 
provisions. Section 2S0 of the Revenue Act of 11)24 
rejids: 


“Se(*. 2S(). If after the enactment of this 
Act the Commissioner determines that any 
assessment should be made in resj)ect of any 
income, war-])rotit.s, or excess-]n-otits tax im¬ 
posed by the Revenue Act of IDlb, the Rev- 
(Miue Act of 11)17, the Revenue Act of 11)18, 
or th(‘ Revenue Act (jf 11)21, or by atiy such 
Act as amended, the amount which should 
be assessed (whether as deticiency or as in¬ 
terest, penalty, or other addition to the taxi 
shall be com])Ute<l as if this Act had not 
been enacted, but the amount so computed 
shall be assesst^l, collected, and }>aidi in the 
same manner and subje<*t to the same ])rovi- 
sions and limitations ('including*' the pro- 


visions in cas^ of (leliiKiiiency in payiiient 
after notice and demand ) as in the ea^e of 
the taxes imposed by this title, except as 
otherwise^ provided in section 277." j 


From the lan<^ua<j:e of Section 280 it is clear 
the assessment and limitation provisions of 
Revenue Act of 1021 were entirely repealed, 
that any assessment must be made in accord 
with the ju'ovisions and limitations of the Rev 
Act of 1024. 


that 
I the 
land 
ijince 
enue 


The best definition of the imstrument under bon- 
sideration, commonlv calle<l ‘income and Prbtits 

• I 

Tax Waiver" is contained in the opinion of | the 
Hoard of Tax A])])eals in the Appeal of llFb-t 
Franklin, 7 II. T. A. (KIO, at ])a<»:e 0.‘>0, which reiids: 


“The instrument under consideration is 
denominated an ‘income and ])rofits|-tax 
waiver.' It is in fact a bilateral iinderjtak* 
in<r entered into by the ])arties pursuant to 

the statute. Teclmicallv, it is not a waiver 

♦ 1 

of the statut(*, for it is made ])ursuant toitlie 
statute. It is not an acknowled<»nient of 
any existini*- obliaation or a new promise to 
pay, from which a new cause of action arises, 
thus bejiiunine: anew the period of linpta- 
tion. It is not an aj»r(‘ement not to pleadjthe 
statute of limitations as a defense to jiuv 

I • 

asserted tax liability. In short, it is |not 
.something: to be considered as in avoidiijiive 
of the statute. I>y the statute, and byj its 
terms, it operates to extend the time." | 

I 

If this detinition is correct, the extension of tpne 
depends ujton a bilateral a«‘reement ])ursuaiit| to 
and authorized by the statute. The agreeiijent 
would not be elfective without the statutory provi¬ 
sion, and the statute would not extend the tune 
without the agreement. The repeal of the statjute 
would consequently annul the agreement. A i|iew 
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statute could not be sul)stilute<l without the con- 
s(*iit of the ])arties. 

The agreement ini*;ht have coiitiimed to have, 
force and effect, if one of two thinjis liad hap- 
{)ened: First, if the ajtreeineiit liad shown bv its 
terms tliat it was to continue in force under siibse- 
(|uent statutes, or, s(*cond, if the repeal of the stat¬ 
ute under which it was executed had had a saving 


clause permittinjt the assessment to be made under 
tin* provisions of the fornn*]- Act. Neither of th(*se 
conditions occurred. The t(*rms of tlie aj;reenH*nt 
show clt‘arly that only existinit law was contem¬ 
plated: ami, as abov(* shown, there was no .'<avin«»: 
clause applicable to the deliciency in (piestion. 

Subsequently, while the lievenue Act of ll)-4 
wa.s in forc(*, two additional ai*:reem(‘nts wert* (‘xe- 
cuted, Kespomlent's Fxhibits “IT* and *‘(\** Fn- 
der tin* decision of this ('ourt in ./o// Floral Fo. v. 
Com tnissioncr of Internal Ixcrvnue, lit) Fed. (2udt 
St)5, these waivers were of no validity, if the first 
waiver, IJespondent's Fxhibit “A," was nullitied by 
tin* re])eal of the I\(*venue Act of 

Petitioner relies ui)on the deci.'<ion of the United 
States Supreme Court in the case of To,rair(ijf 
I nr., V. I'nifcd IStatrs^ si{j}ra. In that case, 
the plaintitf executed a waiver while the Revenue 
Act of IDIS was in force, waivinix the statutorv 
period for a.'^sessment. After the enactment of the 
lievenue Act of 11121, the Commissioner assesj^ed 


a deliciency, which plaintiff paid, and sued to re¬ 
cover, on the <»round that the asse.'^sment was made 
after the limitation had elapsed. The Court of 
Claims stated that a waiver, standinji’ alone, would 
not have the effect of waiving; the provisions of a 
sub.'<e(pient statute, the jxeneral rule being that a 
waiver extends only to rights exi.'^ting when it was 
niad(*. Hut the ('ourt held that the parties treated 



the waiver as eoiitinuin^ after tlie enactment of|the 
new statute, and on this basis gave judgment I for 
the (Tovernment. The Supreme Court reversed |his 
decision, without opinion, and ordered judgnient 
to be entered for plaintiff. 

Such judgment can rest only on the ground that 
there was no valid waiver after the enactment of jthe 
Kevenue Act of 1921—in other words, that jthe 
waiver was nullified by the re])eal of the statute 
under which it was executed. There is no other 
])ossil>le basis for the judgment. No evidence ^yas 
introduced as to the merits. If tlie waiver ^lad 
continued valid after the enactment of the Revenue 
A(*t of 1921, the collection of tax was timely iind 
legal, and judgment wouhl necessarily have bpen 
for defendant. i 

I 

I 

i 

The Hoard of Tax Appeals, in its opinion in the 
instant case, disposed of the To.rairaij d(|‘ci- 

sion by the following sentence: | 

“We have examined the case of Toxaway 
Mills, Inc., G1 Court of Claims 393, and|63 
Court of Claims 646, but are unable to ag^ee 
with counsel for the petitioner that the In¬ 
stant case falls within the doctrine laid do^m 
therein." | 

I 

Apparently, the Hoard overlooked the action of tjlie 
Supreme Court in this matter and the effecd thereof. 

It is submitted that the time within which assess¬ 
ment of the alleged deficiency might have been nui^le 
expired June 15. 1924, and was not revived by sijb- 
se(|uent events. | 

i 

If liwitafion period be held extended by fir8t\ 

wawc)\ it expired February 26, 1926. \ 

j 

The continuing waiver theory was considered ]j)y 
the Supreme Court to have so little merit that jit 
reversed the Court of Claims decision in the Tox- 
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airtii/ Mills, Inc., decision, supra, without an 
(»pinion. Nevertheless, if it he held that petitioner's 
first waiycn* (Kxhiliit “A") should 1 k^ considered as 
continninjt because subse(iueut waivers indicated 
that it was treated as such—although this is con¬ 
trary to the doctrine* of the Jop Floral Fonipanif 
appeal, decide<l by this ('ourt—nothinjj: was done 
after the enactment of the Revenue Act of 
which could be construed as a consent to the ex¬ 
tension of tiiiH* for inakinjr the ass(*ssnient after 
that date. 

The* Rev(*nu(* Act of ll)2(i repeale<l the Reveniu* 
Act of 1924. ami. as in the* case of the former Act, 
containe<l no savini; clause* at)plicabl(* to income or 
profits tax(*s. The only savin<*‘ clause operateel only 
‘*(‘Xc(*pt as provideei in Section Section 

provided that income* and ])rofits taxes impos(*d by 
])revious Acts could be ass(*ssed oidy under the 
provisions and limitations of the Revenue Act of 
lb2(). ami in addition j)rovided for an imposition 
of interest on eleficienci(*s not ])reviously j)rovided 
for, and to which ])etitioner did not consent. This 
Act also contain(*d other biirden.some* })rovisions 
to which petitioner eiid not consent. 

Petitioner tileel its ap])eal in the Board of Tax 
Appeals on January 25, 11)2(). before the enactment 
of the Revenue Act of 11)2(). As above shown, the 


waivers were annulled by the Revenue Act of 1020, 
if they had any validity at that time. The (piestion 
remains whether the pendency of the appeal in 
the Boanl of Tax Ap])eals operated to suspend the 
runninji- of the limitation period if it had not al- 
rea<ly ex])ired. 

Petitioner ])leaded in its petition filed with the 
Hoard that the time within which assessment of 


the alle<red deficiency mi»»ht have been asse.ssed had 
exj)ired. This nepitives acquiescence in any sus- 
p(*nsion of the limitation perio<l after the appeal 
was taken. 



I 

I 

I 

i 

i 
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1 

A.S ;il)(>ve shown, the repeal of the Revenue JVet 
of 11124 annulled any suspension of the limitation 
])rovided for by that Act. This is not cured I by 
Section 2S3, subdivision (1) of the Revenue .|vct 
of 11)2(), as the operation of this provision is jde- 
pendent upon the operation of Section 277, s|ib- 
division (b). Neither provision is self-executipg, 
but both be<::in to operate only when the condition 
state<l in Section 277, subdivision (b), is per¬ 
formed. I 

That condition has not been perfornu^l. No po¬ 
lice under subdivision (a I of Section 274 of (lit^ 
Revenue Act of 11)2(> has been mailed. 

For the convcmience of the (\)urt. the provi.si<'^ns 
nd’erred to are (juoted as follows: i 


S(H*tion 277 (b) : | 

♦ 

“The runninji’ of the Statute of Limita¬ 
tions ])rovided in this section or in section 
27S on the makin<»: of assessments and the 
bei^inninj*' of distraint or a proce(Mlin<»; jin 
court for collection, in respect of any ^ie- 
ticiency, shall (after the mailinj»- of a notice 
umler subdivision (a) of section 274) Ibe 
su.s])ended for the ])erio<l during; which t|h(‘ 
Commissioner is prohibited from makiiiit t|he 
assessment or lK'<»:innin<>: distraint or a j)ro- 
(*eedin^' in court, and for (»0 days there¬ 
after.** * i 


Sect ion 282» (1 ) : j 

“In the case of any income, war-])rolits, jor 
(*.\cess-protits ta.x imjxKsed by prior Act |of 
(\)n<;ress, in computin<>; the ]>eriod of limif|a- 
tions provided in section 277 or 27S of this 
Act on the makin<»‘ of assessments and the 
bejxinninjt of distraint or a i)roceedin^ fii 
court, the running of the statute of limitja- 
tions shall be considered to have been sus¬ 
pended (in addition to the })eriod of sps- 
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pension ])r(»vi(le<l toi' in sulxlivision (hi of 
section 277 ) for any ])eri()<l ])rior to the (mi- 
actinent of this Act (innnj»: which tlic Coni- 
niissioncr was ])rohil>ite(l from inakinir the 
assessment or hejjinninjr distraint or ])ro- 
ce(»<linjj: in court." 

Petitioner's contention is that these s(H'tions au¬ 
thorize a suspension of tlie limitation provisions 
only ‘‘after the mailini!: of a notice under snhdivi- 
sion (a I of S<H-tion 274." The lanjrnajje is clear 
and nnamhijxnons, and leaves no room for donht 
or construction. 

The Kevenne Act of lh2() contained manv retro- 
active chaiiijes in substantive law, as well as ])ro- 
cednral changes, .some of which were disadvantac:e- 
ons to tax}>ayers, and it was apparently contem¬ 
plated that the Commissioner mn.st send a new 
notice of deficiency settini; forth his claim under 
the neWi le.i;islation. Section 2S^i, subdivision (b) 
provided that where the appeal had been filed be¬ 
fore the enactment of this Act, the 1-Joard should 
have jurisdiction of the ap])eal, und(‘r the followin<>’ 
conditions: 

I “In all such ea.ses the ])owers. diiti(*s, 
rights, and ])rivileiies of tlie ('ommissiomu* 
and of the ])erson who has broujiht the ap¬ 
peal. and the juri.sdietion of the Poani ami 
of th(‘ courts, shall be determined, and the 
computation of the ta.x shall be made, in the 
same manner as ]>rovided in snlwlivision (a i 
of this section." 

Subdivision (ai ]>rovid(*s. amonii <»rher thinj;s. that 

“the amount which should be as.sessetl 
I whether as deficiency or as interest, penalty, 
or other addition to the ta.x) shall, excejit 
as ])r()vi(b*d in subdivision id) of this .sec¬ 
tion, be computed as if this Act had not been 
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enacted, but the amount so computed shall 
be assessed, collected, and paid in the same 
manner and subject to the same provisiqns 
and limitations (inclndin<>: the provisions |in 
case of delimpiency in payment after notice 
and demand and the provisions prohibiti|ij» 
claims and suits for refund ) as in the case* 
of a deficiency in the tax imposed by this 
title, excej)t as otherwise ])rovided in section 
277 of this Act." ! 

I 

i 

In order to assess a deficiency im]K)sed by the 
Kevenue Act of 192(), the (''onimissioner must selid 
a notice of deficiency by rejristered mail, after the 
enactment of that Act. This, then, is necessarijly 
one of the conditions of assessini*' a tax ini])osed ^jy 
a former Act, even though the Hoard of Tax 
peals already has jurisdiction of the matter. The 
jurisdiction of the Hoar<l is limited to conforlm 
to the provisions of Section 288, subdivision (bj). 
The fact that a notice of deficiency has been se|it 
prior to the enactment of the Kevenue Act of 
is not compliance with the provisions of Section 
283, subdivision (b) of that Act. Clearly the Hoaifd 
had no jurisdiction to determine a deficiency jn 

the absence of such notice, since the Commissioner 

' 1 

had no authority to assess such deficiency, if found ; 
and the limitation of time on assessments was n(j)t 
suspended in the absence of mailing such notich- 
As above shown, the limitation ])rovisions are suh* 

I 

])ended only after the mailing of a notice of a de¬ 
ficiency under the provisions of Section 274:, sub¬ 
division (a ) of the Revenue Act of 102(). I 

It is a well settled principle of law that a tajx 
must be assessed and collected strictly in accor(^- 

ance with the provisions of law authorizing such 

1 

assessment and collection. A taxpayer is entitk^I 
to strict compliance with the law. Xeither the 
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HoaiMl of Tax Appeals nor tlie (Nnirts can author¬ 
ize a different procedure. Tliese statements arc* 
element a rv. 

A 

In the instant case the mailinjr of a notice after 
the enactment of the Kevcmue Act of llUMi would 
not revive the period for assessment, if the above*, 
contemtions are correct, for the rc*ason that that 
j)eriod would have exj)ir(*d before such notice could 
be sent. Hut there arc* many casc*s in which that 
would not be true*, as, for exam])l(*, cast*s in which 
fraud is icharjred, there lK*inir no limitation ])(*ric)d 
in such cases; or c*asc*s in which the rt*turn was not 
tiled more than tive years bc*fore the cmactment of 
the Kevenue Ac-t of or c*asc*s in which the 

c'onsent a<>:rc*c*ment c*x])ri*ssly waivc*d future lc*<'is- 

lation. 

IVtitioner therefore submits that the time with¬ 
in which the assc*ssment niijrht be made elapsed 
February 2(), Iblib. if it had not already ela])sed as 
heretofore c*c)ntc‘ndc*d. 


The jterUxI for (issessnirnl elapsed, in erral, 

not later than Map 


This alternate c*ontention is based solely on the 
fac't that the Hewenue Act of 11)24 did operate to 
c*xtc*nd the period (if not already ex^jired when the 
dc*ticienc*y notic-e was mailc*d ) until repealed, and 
that S(*c*tic)n 2S2, subdivision ill of the* 11)2() Act, 
may be held to have carried into etlVct that exten¬ 
sion, even thoniih Sc*c*tion 277, subdivision (b|, did 
not o])erate. 

The cletici(*ncv notic*e was mailc*d Xovembc*r 27, 


1927). The number of days from that date until the* 
enac-tment of the Hewemue Act of I92(>, on Febriiarv 
2G, 192(), was ninetv-one, and ninetv-one davs from 
February 2(>, 192(), was May 28, 192(), which was 
the last elate on which the deticiene*y e-oulel have 
been as.sess(*d on this hypothesis. 



The Assignments of Error. 


Having (lisrnssed the law, it is now |)ro]H)se(^ to 
(iisenss hrietly each ei-ror assigned, in. order. | 

1. It is snlTieient to sav that tlie Hoard had! no 

! 

evidence before it to enable it to redetermine |the 
alleged deficiency. The notice of deliciency wi^s a 
mere claim, and carried no presumption of coriTct- 
ness snflicient to shift the burden of proof n||)on 
petitioner. | 

Since the time for assessment had elapijed, 
the l>oard should have entered judgment that th^n*e 
was no deficiency. Section bOb, subdivision (e)| of 
the Revenue Act of as amende<l by Section 

IbOO of the Rev(*nne Act of i 


•> 

•>. 


Section 2S.*> (a) of the Revenne Act of 
requires that taxes imposed by former Acts must 
be asses.sed and collected subject to the provisions 
and limitations upon the assessment and collection 
of taxes ini])osed by the Revenne Act of 11)2(>. T)ns 
recpiires the mailing of a notice aftei* the enactm(|‘nt 
of th(‘ Revenne Act of 11)2(5. i 


4. Section 2S2 (b) of the Revenne Act of llpb 
gives the Board jurisdiction of an a])peal filed fr(j)m 
a notice mailed prior to the enactment of that Ajct, 
si(hjC(‘L hotrrrrr, to fhr prfjrisif)}^ of Secik)n 
2cS^i in). 

5. Section 2S:j, subdivisions (ai and (b) of tjhe 
Revenue Act of 11)2(1, must Ik^ read together, becatise 
subdivision (b) spcH-ifically refers to subdivision 
la). The two subdivisions together provide that 
a deficiency pending at the time of the enactment |of 
the Revenne Act of 11)2() must be asses.se<i and col- 
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U'Cted in the snine manner, and snhjeet To tlie same 
provisions and limitations as in the ease of a Tax 
imj)osed by the Kevenm* Aet of and tlie !»oard 

must abi«le l)y such ])rovisions and limitations in 
det(‘rniinini»‘ The ap])eal. 

The provisions of Section -77 (b) oT tIh' 

Kevenue Act of IbliG differ verv materiallv from the 

• « 

provisions of Section 277 (b) of the Kevenne Act 
of 11)24. The addition of the words ‘‘after the. 
mailinjr of a notice nmler subdivision (a ) of Sec¬ 
tion 274” is all important in the 11)2<> ])rovision. 
It means that the provision does not bejrin to oiK*r- 
ate until such notice is mailed. This sj)ecitic statu- 
torv laimtiaae cannot be ianored. It does not refer 
to a notice mailed before Section 274, sulHlivision 
(a I, was enacted. It was i»ross (*rror for the Uoard 
to .say the two provisions were identical ( K. ]>. 20 i. 

7. Section 277, subdivision (bj of the Revenue 
Act of 1020. provides in its own lanj»ua»ie when it 
shall suspend the running: of the statute. The 
Roard erred in failiiii* to hold that it did not sus¬ 
pend the limitation period, since no notice of de- 
ticieiicy was mailed und(*r Section 274 lai of the 
R(‘venue Act of 1020. 


S. The waivers did not waive any limitation 
pi-ovisions of the R(*venue Act of 102() for the fol- 
lowinti' r(*asons. as h(M-(*inlu*fore fullv set forth: 


(a ) Tin* tirst waiver was annulled bv the 
r(‘p(‘al of the Revenue* Act of 1021. 

(1) I The other two waivers were executed 
aft(*r the limitation period had ex])ired. 

(c) Tin* waivers, if thev had anv continu- 

• « 

in^ (*tf(*ct whatevi‘ 1 *. were annulled by the re- 



71 

i 

peal of the Revenue Act of 1924, after the k\- 

; 1 

piration of the limitation period had 
pleaded, sinee nothin^’ (K*eurred after such ^-e- 
peal whieli could 1 k^ construed as consentibji; 
to further continuance. i 

■ i 

9. The invalidity of the waivers is sui)j)orted 
the action of the Supreme Court of the I"nitb<l 

i 

States in To.rairdjf .1//7/.S*, /ar. v. rnited Stafi'.s, 
272 r. S. 7S1. I 

Wherefore, the decision of the Board pf 
Tax Appeals should be reversed, and it shouM 

be held that there was no deficiency. | 

1 

I 

Resi)ectfullv submitted, I 

! 

i 

DONALD IIORNK,! 

Attornev for Petitionbi*. 
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APPEAL FliOU THE BOARD OF TAX APPEALS 


BRIEF FOR THE APPELLEE 


OPINION BELOW I 

1 

I 

The only previous opinion in the present! case 
is that of United States Board of Tax Appeal^ (R. 

17-20) which is reported in 11 B. T. A. 1036. I 

I 

JURISDICTION 

The appeal in the above-entitled cause involves 
income and profits taxes for the calendar year! 1918 
in the sum of $9,415.29 and is taken from a dedision 

i 

(order of redetermination) of the United ^tates 
Board of Tax Appeals entered on May 7, 1928. 
(R. 21.) This case is brought to this court bylpeti- 
tion for review filed September 23, 1928 (R.| 21), 
pursuant to the Revenue Act of 1926, c. 27, Sedtions 
1001,1002,1003, 44 Stat. 9,109,110. | 




9 


QUESTIONS PRESENTED 

1. Whether the Board of Tax Appeals erred in 
treating the Commissioner’s deteimination of a de¬ 
ficiency as prima facie correct, and in recognizing 
that the burden of proof was upon appellant. 

2. Whether assessment of the deficiency asseited 
by the Commissioner for the year 1918 is barred 
by the statute of limitations provided by Section 
250 (d) of the Revenue Act of 1918 and subsequent 
Acts and extended by waivers executed by appel¬ 
lant and the Commissioner. 

STATUTES INVOLVED 

The provisions of the Revenue Acts involved are 
contained in the appendix to this brief. 

STATEMENT OF FACTS 

ApjDellant, a corporation organized under the 
laws of Texas with its principal i^lace of business 
in Dallas, filed its income and profits-tax return 
for the year 1918 on June 15, 1919. (R. 15, 16.) 

Under date of February 8, 1924, appellant and 
the Commissioner of Internal Revenue executed a 
written consent to extend for one year the time 
prescribed by law for the determination, assess¬ 
ment, and collection of appellant’s income and 
profits taxes due under its return for 1918. (R. 

16.) On April 20,1925, the same parties executed 
another written consent extending the,time pre¬ 
scribed by law for the assessment of the taxes in 


o 

O 


question until December 31, 1925, ‘‘except.th^t if 
a notice of a deficiency in tax is sent to said jtax- 
payer by registered mail before said date and| (1) 
no appeal is filed therefrom with the United States 

i 

Board of Tax Appeals then said date shall b^ ex- 

I 

tended sixty days, or (2) if an appeal is filed mth 
said Board then said date shall be extended by the 
number of days between the date of mailing of 
said notice of deficiency and the date of final de¬ 
cision by said Board.” (R. 16-17.) | 

On October 23, 1925, appellant and the Conimis- 
sioner executed a further waiver, couched in | lan¬ 
guage similar to the waiver of April 20, 1925L ex¬ 
cept that the date of expiration was December 31, 
1926. (R. 17.) I 

The Commissioner mailed a deficiency notice to 
the taxpayer on November 27, 1925, shojving 
therein a deficiency of $9,415.29, and appellant ap¬ 
pealed to the Board of Tax Appeals, contending 
that the assessment of the deficiency was barred by 
the statute of limitations. The Board affirmeci the 
deficiency asserted by the Commissioner and ai|>pel- 
lant now seeks review by this court. ! 

SUMMARY OF ARGUMENT | 

The rule that determinations and assessmenis of 
the Commissioner of Internal Revenue are pt^ima 
facie correct is well settled. The courts are unani¬ 
mous in so holding. Rule 30 of the Board of iTax 
Appeals which declares that the burden of ptoof 

i 

shall be upon petitioners in cases before the Board 



9 

QUESTIONS PRESENTED 

1. ‘Whether the Board of Tax Appeals erred in 
treating the Commissioner’s deteimination of a de¬ 
ficiency as prhna facie correct, and in recognizing 
that the burden of proof was upon appellant. 

2. "W^hether assessment of the deficiency asseited 
by the Commissioner for the year 1918 is barred 
by the statute of limitations provided by Section 
250 (d) of the Revenue Act of 1918 and subsequent 
Acts and extended by waivers executed by appel¬ 
lant and the Commissioner. 

STATUTES INVOLVED 

The provisions of the Revenue Acts involved are 
contained in the appendix to this brief. 

STATEMENT OF FACTS 

Appellant, a corporation organized under the 
laws of Texas wdth its principal place of business 
in Dallas,! filed its income and profits-tax return 
for the year 1918 on June 15, 1919. (R. 15, 16.) 

Under date of February 8, 1924, appellant and 
the Commissioner of Intemal Revenue executed a 
written consent to extend for one year the time 
prescribed by law for the determination, assess¬ 
ment, and collection of appellant’s income and 
profits taxes due under its return for 1918. (R. 

16.) On April 20,1925, the same parties executed 
another written consent extending the time pre¬ 
scribed by law for the assessment of the taxes in 


I 

I 

I 

I 

I 

I 

I 

I 

! 

i 

I 

^ ! 

question until December 31, 1925, ‘^except.thqt if 
a notice of a deficiency in tax is sent to said tax¬ 
payer by registered mail before said date and | (1) 
no appeal is filed therefrom with the United Sthtes 
Board of Tax Appeals then said date shall be| ex¬ 
tended sixty days, or (2) if an appeal is filed with 
said Board then said date shall be extended by| the 
number of days between the date of mailing of 
said notice of deficiency and the date of final! de¬ 
cision by said Board. ” (R. 16-17.) I 

On October 23, 1925, ai^pellant and the Comjnis- 
sioner executed a further waiver, couched in |lan- 
guage similar to the waiver of April 20, 1925j ex¬ 
cept that the date of expiration was Decembef 31, 
1926. (R. 17.) I 

The Commissioner mailed a deficiency notic^ to 
the taxpayer on November 27, 1925, showing 
therein a deficiency of $9,415.29, and appellant! ap¬ 
pealed to the Board of Tax Appeals, contending 
that the assessment of the deficiency was barrec^ by 
the statute of limitations. The Board affirmedj the 
deficiency asserted by the Commissioner and appel¬ 
lant now seeks review by this court. j 

SUMMARY OF ARGUMENT I 

j 

i 

The rule that determinations and assessments of 
the Commissioner of Internal Revenue are prima 

I 

facie correct is well settled. The courts are ungni- 

i 

mous in so holding. Rule 30 of the Board of Tax 
Appeals which declares that the burden of proof 
shall be upon petitioners in cases before the Board 
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is in strict conformity with the rule laid down by 
the courts and has the sanction of Congress. When 
the reason^for the creation of the Board of Tax Ap¬ 
peals and the nature of the proceeding before such 
Board are considered, the necessity for and the 
reasonableness of the rule becomes patent. For 
practical purposes the determination of the Com¬ 
missioner is the equivalent of foimal assessment 
and the fact that no assessment has vet been made 
in this case affords no basis for distinction. In the 
instant case appellant has introduced no evidence 
to overcome the prima facie presumption of cor¬ 
rectness of the Commissioner’s deteimination. 

The taxpayer’s return for 1918 was filed June 
15, 1919, and under the xu'ovisions of the law then 
in force (Section 250 (d) of the Kevenue Act of 
1918), the Commissioner had until Jmie 15, 1924, 
to assess the tax. This period was extended by 
three waivers, timely executed by the taxpayer and 
the Conmiissioner pursuant to the Revenue Acts 
of 1921 and 1924, until December 31,1926. Within 
the allotted time and on November 27, 1925, notice 
of the deficiencv as determined bv the Commis- 
sioner was mailed to the taxpayer who filed a peti¬ 
tion with the Board of Tax Appeals on January 
25, 1926. In view of the waivers and of the appli¬ 
cable xDrovisions of the several Revenue Acts affect¬ 
ing this question, the statute of limitations has not 
run against assessment and is now in suspension 
and will not run until some time after the decision 
of the Board of Tax Appeals becomes final. 


0 


ARGUMENT 



Upon the record in this case the Board of Tax Appeals 
properly affirmed the deficiency determined by the Com¬ 
missioner, as such determination was prima facie correct 
and appellant wholly failed to sustain the burden of Iproof 

Appellant contends that while it is the estab¬ 
lished rule of the Board of Tax Appeals th^t in 
proceedings before it the burden of proof is jipon 
the petitioner, this rule and its application i^ un¬ 
just and improper and that it works an unjujstifi- 
able hardship upon taxpayers. The fact remains, 
however, that this is the rule made bv the Bk)ard 

/ I 

in pursuance of legislative authority and approved 
by the courts. | 

Long before the creation of the Board of | Tax 
Appeals and before the promulgation of its rules, 
it w’as recognized by the courts that an assessinent 
made by the Commissioner of Internal Revenue 
was prima facie evidence of the amount of taxes 
due from the one against whom such assessinent 
had been made. In the case of United States v. 
Emdskopf^ 105 U. S. 418, it was said (p. 422) : | 

The assessment of the Commissioned* of 
Inteiiial Revenue was only prima faciei evi¬ 
dence of the amount due as taxes upori the 
spirits distilled between the dates mentioned. 
It established a prima facie case of lialiility 
against the distiller, and nothing moreJ If 
not impeached, it was sufficient to justify a 
recovery; but every material fact upon w^ich 





his liability was asserted was open to contes¬ 
tation. He and his sureties were at liberty 
to show that no spirits, or a less quantity 
than that stated by the Commissioner, were 
distilled within the i)eriod mentioned, and 
thps entirely, or in part, overthrow the as¬ 
sessment. Thev were also at liberty to sliow 

• •• 

a pa}unent of the tax assessed, in whole or 
in part, and thus discharge or reduce tlu^ dis¬ 
tiller’s liability. To the extent, however, in 
which the assessment was not impaired, it 
was evidence of the amount due. 

The Supreme Court announced the rule again in 
Wickicirc v. Reinecke, 275 U. S. 101. In that case 
the trial court rejected evidence offered by the tax- 
])ayer to refute the determination of the Commis¬ 
sioner that a certain transfer had been made in con¬ 
templation of death on the theory that the finding 
of the Commissioner was conclusive. The Circuit 
Court of Appeals held that the lower court was not 
concluded by tlie tiiiding of the Commissioii(‘r on 
the question of fact but nevertheless affirmed the 
decision on the whole record. The Su})renie Court 
reversed the courts below, saying, in the opinion 
delivered by [Mr. Chief Justice Taft (p. 105) : 

It is quite clear that, as held by the Circuit 
Court of Appeals, the ruling of the trial court 
was erroneous, and that the decision of the 
Commissioner of Internal Hevenue was not 
conclusive, but only furnished prima facie 
evidence of its correctness. United States v. 
Rindskopfy 105 U. S. 148; Fidelity d- Colum- 


i 


hia Trust Co. v. Lucas, 7 Fed. (2d) 146. iUpon 
the issue whether the transfer had been |made 
in contemplation of death, the burden of 
• proof was by the terms of the statute dn the 
petitioner, as indeed it would have been |with- 
ouT the special provision of the statut^, be¬ 
cause she was the plaintilf. We have ndt set 
forth in c.rtenso the evidence wliicli was 
oifered, but it is very clear that therc^ was 
enough to go to the jury to meet the burden 
against the petitioner on this main issiui, and 
that the Circuit Court of Ax)peals was in 
error in holding otherwise. | 

See also W (Ilia ms port Co. v. United Stated, 277 
U. S. 551, 560. I 

In Botanij Mills v. United States, 278 U. Si 282, 
289, 293, it was said: I 

' I 

Under Sec. 12(a) of the Revenue i\|ct of 
1916 the Mills was not entitled to this deduc¬ 
tion unless the amount paid constituljed a 
X)art of its ‘‘ordinary and necessai'}! ex- 
Ijenses’’ in the maintenance and operation of 
its business and x)roperties. And in thi^ suit 
the burden of establishing that fact rdsted 
upon it, in order to show that it was entitled 
to the deduction which the Commissioneit had 
disallowed, and that the additional taxi was 
to that extent illegallv assessed. 


* 


* 


* 


* 


*! 


Therefore as the Mills has not sustajined 

I 

the burden of showing that the amount! dis¬ 
allowed by the Commissioner was in fact part 
of its ordinaiy and necessary expensesj the 
judgment must, for this reason, be af&rm^d. 


S2117-29- 
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The rule has been uniformly applied by the cir¬ 
cuit courts of appeals in holding that, on appeal to 
the Board of Tax Appeals, the findings and determi¬ 
nations ofi the Commissioner are prinm facie cor¬ 
rect. In Avery v. Commissioner of InternaJ Beve- 
mie, 22 F. (2d) 6, the Commissioner disallowed cer¬ 
tain deductions claimed by the taxpayer and de¬ 
termined a deficiencv accordinglv. The Circuit 
Court of Appeals for the Fifth Circuit, in affiiTuing 
the Board of Tax Appeals, said (p. 8): 

It is not urged that anv evidence was im- 
properly received or excluded, but petitioner 
complains that the board treated the find¬ 
ing of the Commissioner as prima facie cor¬ 
rect, and cast upon him the burden of dis¬ 
proving it. This is the well-settled rule, and 
it was not error for the board to apply it in 
this case. 

The same court in Brown v. Commissioner of In¬ 
ternal Bevenue, 22 F. (2d) 797, 798, reiterated the 
rule as follows : 

On the appeal to the board the findings of 
the Commissioner as to the amounts allow¬ 
able as deductions and the subsequent deter¬ 
mination of the deficiency of taxes were to 
be taken as prima facie correct. The burden 
was on the taxpayer to overcome this pre¬ 
sumption by competent evidence. 

See also,, TF. K. Henderson h'on Works cf- Sup¬ 
ply Co, V. Biair (Ct. App. D. C.), 25 F. (2d) 538, 
539: Bishoff v. Co^nmissioner of Internal Bevenue 
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(C. C. A. 3rd), 27 F. (2d) 91; Rieck v. Heiner (C. 
C. A. 3rd), 25 F. (2d) 453, 454; Greenes Advertis¬ 
ing Agency v. Blair (C. C. A. 9th), 31F. (2d) 9p, 98. 

Rule 30 of the Rules of the Board of Tax! Ap¬ 
peals is as follows: 

I 

Burden of proof .—The burden of jjroof 
shall be upon the petitioner, except th^t in 
respect of any new matter of fact pleaded in 
his answer, it shall be upon the respondent. 

This rule was promulgated pursuant to the |gen- 
eral authority to make rules of practice conferred 
upon the Board by Section 907 (a) of the Revenue 
Act of 1924 as amended and reenacted in Secjtion 
1000 of the Revenue Act of 1926, c. 27, 44 Stat. 9, 
which provides, in part, as follows: | 

The proceedings of the Board and it$ di¬ 
visions shall be conducted in accordance ivith 
such rules of practice and procedure (other 
than rules of evidence) as the board jmay 

prescribe and in accordance with the i^ules 

1 

of evidence applicable in courts of equity of 
the District of Columbia. I 

I 

Rule 30, promulgated under the Revenue A(jt of 
1926, continued without substantial change Rule 
20 of the Rules of Practice of the Board proihul- 
gated under the Revenue Act of 1924, which \i-as: 

Upon hearing of appeals the taxpayer 
shall ojDen and close and the burden of pyoof 
shall be upon him. | 

The Revenue Act of 1926 did not change I the 
rule which the Board had adopted and followed 
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Tinder tlie Revenue Act of 1924. When the 1926 
Act was reported as a bill to the Senate, the Com¬ 
mittee Report stated (.Senate Report No. 52, 69th 
Congress, 1st Session, page 36): 

The bill does not propose any change in 
the Inirden of proof as it now rests in pro¬ 
ceedings before the Board. 

The rule, adopted and followed by the Board un¬ 
der both acts, is reasonable. It recognizes as 
primci facie correct the determination of the ad¬ 
ministrative t>fficer wiio, iindc‘r the internal reve¬ 
nue laws, is chai'ged with ihe dutv of determining 
and assessing the taxes imposed by such laws, and 
requires a taxpayer ap})ealing from such determi¬ 
nation to prove the truth or correctness of the mat¬ 
ter for which he is contending. The rule states 
what has at all times been the rule as to the effect 
of a determination bv a Commissioner of Internal 
Revenue in relation Xo matters arising under the 

internal revenue laws. Whether in a suit bv a tax- 

% 

payer to recover taxes illegally collected or in a suit 
by the United States to recover taxes due, the deter¬ 
mination of a Commissioner of Internal Revenue 
has always been treated as being prima facie cor¬ 
rect as to the matters embraced within his deter¬ 
mination. 

Appellant has attempted, however, to distinguish 
between a proceeding before the Board of Tax Ap¬ 
peals where no formal assessment has been made 
and a proceeding in court to recover a tax and to 


I 


enforce the collection thereof where an assessinent 

I 

has been made. (Brief, p. 51.) But when thel rea¬ 
son for the creation of the Board of Tax Apxi)eals 
is considered, the basis for the attempted distinc¬ 
tion falls away. The Su]3reme Court, in the ca^e of 
Old Colony Trust Company v. Commissioner of In¬ 
ternal Revcmie, 279 U. S. 716, 721, has briefly stated 

such reason: I 

! 

The Board of Tax Apx^eals, established by 
Section 200 of the Revenue Act of 1924, | Tit. 
IX, c. 234, 43 Stat. 253, 336, was created by 
Congress to provide taxpayers an opportu¬ 
nity to secure an independent review o^ the 
Commissioner of Internal Revenue’s deter¬ 
mination of additional income and estate 
taxes by the Board in advance of their j)ay- 
ing the tax found by the Commissioner tb be 
due. Before the Act of 1924 the taxpayer 
could only contest the Commissioner’s deter¬ 
mination of the amount of the tax afteb its 
payment. i 

To hold that the mere change in the form of ]|)ro- 
cedure, which was designed to relieve taxpayers 
from the burdensome necessity of first paying tdxes 
assessed and then suing to recover such, has dad 

i 

the effect of shifting the burden of proof, wduld 
be to do violence to the intent and purpose of |the 
Congress and to the well-established rule that the 
determinations of the Commissioner of Internal 
Revenue are prima facie correct. The fundamental 
nature of the x)roceedings under Section 900 of the 
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Revenue Act of 1924 as amended bv Section 100’ 

«/ 

of the Revenue Act of 1926, remains the same as 
it was before the passage of the Revenue Act of 
1924. Still the Commissioner is proceeding to col¬ 
lect taxes due. Since June 2, 1924, assessment has 
not been necessary (unless the tax may be in jeop¬ 
ardy) where a notice of deficiency has been sent 
to a taxi)ayer and appeal has been filed with the 
Board of Tax Appeals, for the statute of limita¬ 
tions upon assessment is suspended during the 
pendency of such appeals. Section 277 (b) (2), 
Revenue Act of 1924; Section 274 (a), and Section 
278 (a) of the Revenue Act of 1926. 

For practical purposes at least the determina¬ 
tion of the Commissioner upon which is based the 
proceeding before the Board is the equivalent of 
formal assessment. To assess is to settle, to deter¬ 
mine or fix the amount to be paid. Allen v. 
McKajj, 120 Cal. 332, 52 Pac. 828, 831. The word 
‘‘assess^^ is defined in Bouvicrs Law Dictionarij, 
Library Edition, at page 90, as follows: 

To rate or fix the proportion which every 
person has to pay of any particular tax. 
To tax. * * * To fix the value of; to 

fix the amount of. 

See also Sfanye v. United States (Ct. Cls.), decided 
Nov. 4, 1929, not yet reported. (P. H. F. T. S., 
1929, Yol. 1, p. 1587.) 

The rule works no undue hardship upon appel¬ 
lant. The right of Congress to raise presumptions, 


even in criminal cases, which have the effect of 
shifting the burden of proof has been sustc|ined. 
In Yee Hem v. United States, 268 U. S. 17§, the 
Supreme Court held valid the Act of February 9, 
1909, c. 100, 35 Stat. 614, as amended by thg Act 
of January 17, 1914, c. 9, 38 Stat. 275. Section 2 
of this Act pi-ovided that possession of opium 
‘‘shall be deemed sufficient evidence to authorize 


conviction unless the defendant sliall explaiji the 
possession to the satisfaction of the jury.” Section 
3 provided that after a certain date all sm(|)king 


opium shall be presumed to liave been impprted 
subsequent to another date “and tlie burden of 
proof sh<tll be on the claimant or the accused to 


rebut such presumption.” If tlie burden nujiy be 
placed upon the accused in a criminal case I such 

as the above, certainlv it must follow that itlniav 

' % ! •/ 

be placed upon the taxpayer in such a case a|s the 

i 

instant one. 

Appellant asserts that the Commissioner ip this 
ease has not set forth the grounds for his deter¬ 
mination of the deficiency in tax (Brief, p. 48), but 

I 

this is not an accurate statement. | 

The “Statement” attached to and forming ajpart 
of the notice of deficiency sets forth that (R. l4) : 

You are advised that after a thorougji re¬ 
view of vour case the Bureau holds thdt no 
exceptional hardship evidenced by a ^gross 
disproportion between the tax com]juted 
without the beneht of Section 327 and the 

I 
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tax computed with reference to re])resenta- 
tive corporations specified under Section 328 
owing to abnormal conditions affecting your 
capital or income, has been disclosed. 

The petition filed by petitioner with the Board 
of Tax Appeals states (R. 10): 

4. The determination of tax contained in 
said deficiency letter is based upon the fol¬ 
lowing errors: 

(a) That taxpayer’s application for as¬ 
sessments under Sections 327 and 328 of the 
Revenue Act of 1918 was denied. 

(h) The Commissioner erred in reducing 
taxpayer’s invested capital by taxpayer’s 
Federal income and excess profits taxes for 
1917 prorated. 

(c) The time within which the alleged de¬ 
ficiency may be assessed has elapsed. 


and thereafter i)roceeds to set forth the facts upon 
which a])pellant relied as a basis of its appeal. 
(R. 10-11.) If tlie appellant had offered satisfac¬ 
tory evidence of these facts the pr'und facie case of 
the appellee would in all probability have been 
overcome. In any event, a})])ellant was ap})rised of 
the basis for the Commissioner’s determination. It 
inti'oduced no evidence whatever befoi-e the Board 


to dis})rove the correctness of the Commissioner’s 
determination and the Board therefore pro])erly 
affirmed the deficiencv asserted. 
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II 

The time within which assessment and collection bf the 
deficiency asserted may be made has not elapsed 

Appellant's return for the year 1918 \vas| filed 
on June 15,1919. Under date of February 8, |1924, 
ap])ellaiit and aj)T)ellee entered into a writteiij con¬ 
sent extending the time prescribed by la'.t for 

i 

assessment and collection of appellant’s idcome 
and excess-profits taxes due under its returii for 

i 

1918. This waiver remained in effect ‘‘for a period 
of one year after the expiration of the statijitory 
period of limitation * * (R. 16.) | 

Section 250 (d) of the Revenue Act of 1921 \i*hich 
was in force when this consent was enteredj into 
provided in substance that the amount of income 
and excess-protits taxes due under the Revenu^i Act 

I 

of 1918 should be assessed within five years from 
the date of the filing of a return. Had there Ibeen 
no waiver filed obviouslv the time within ^yhich 
assessment might have been made would hav^ ex¬ 
pired on June 15, 1924. The waiver of February 
8, 1924, extended the time for assessment one year 
or until June 15, 1925. | 

i 

On June 2,1924, while the waiver of February 8, 
1924, was still in force and before the expiration 
of the statutory period of limitations (unextefided 
by such waiver) had expired, the Revenue A(^t of 
1924 became effective. This Act continued in force 
the five-year period of limitation for the assessiiient 


Sl’l 17—20- 
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i 
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of taxes due under the Revenue Act of 1918. Sec¬ 
tion 277 (a) (2). 

At this point there was no change in respect of 
the statutory period as extended. Still the Com¬ 
missioner might have assessed prior to June 15, 
1925. 

The Congress in the Revenue Act of 1924 pro¬ 
vided for the creation of the Board of Tax Appeals. 
(Section 900, Revenue Act of 1924.) This Act also 
provided. Section 274 (a), that: 

If, in the case of any taxpayer, the Com¬ 
missioner determines that there is a defi¬ 
ciency * * * the taxpayer, * * * 

shall be notified of such deficiencv * * * 

V 7 

])ut sucli deficiencv shall be assessed onlv as 
hereinafter provided. * * * 

Section 277 (b) provided as follows: 

The period within which an assessment is 
re^iuired to be made by subdivision (a) of 
this section in respect of any deficiency shall 
be extended (1) by 60 days if a notice of such 
deficiency has been mailed to the taxpayer 
under subdivision (a) of section 274 and no 
a])peal has been filed with the Board of Tax 
A])peals, or, (2) if an appeal has been filed, 
then bv the number of da vs between the date 
of the mailing of such notice and the date 
of the final decision bv the Board. 

Under date of April 20, 1925; that is, before the 
expiration of the statutory 2 )eriod of limitations as 
extended ])y the waiver of February 8,1924, and in 
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accordance with Section 278 (c) of the Rdvenne 
Act of 1924, and in accordance with Section 2t7 (b) 
of such Act, appellant and appellee entered into a 
second consent to the extension of the period of 
limitations as extended by the first waiver. | (Re¬ 
spondent’s Exhibit ‘‘B,” R. 27.) j 

This waiver purported to and did waive th^ time 
prescribed hy the Revenue Act of 1924 for niaking 
assessment of the amount of income and etxcess- 

I 

profits taxes due for the year 1918. | 

It was to remain in efiect until Decembfer 31, 
1925, except that in the event that a notice of defi¬ 
ciency was mailed under the provision of Section 
274 (a) of the 1924 Act and in the event that in ap¬ 
peal was filed with the Board of Tax Appeals, as 
provided for by that section of the Act and Sec¬ 
tion 900, then it was to remain in effect untp Be- 
cember 31, 1925, plus the number of days between 
the date of mailing of the notice o,f deficiency]; that 
is, November 27, 1925 (R. 3, 6,17), and the dite of 
the final decision of the Board. The date df the 
expiration can not be definitely stated, for tie de¬ 
cision of the Board has not vet become final, i Sec- 

I 

tion 1005 (a) (1) and (2), Revenue Act of 1926. 

As no notice of deficiency had been mailed ^o ap¬ 
pellant it became necessary to secure befori De¬ 
cember 31, 1925, another waiver. Under d^te of 
October 23, 1925, appellant and appellee entered 
into a third consent. (R. 17, Appellee’s E:j^ibit 

“C,” R. 28.) This waiver, as was its predecessor, 

1 

i 

I 

i 

i 


IS 


was given while the Revenue Act of 1924 was in 
effect. It purported to and did waive the time pre¬ 
scribed by the Revenue Act of 1924 for making 
assessments of the amount of taxes due for the year 
1918. It was to remain in effect until December 31, 
192G, with the same exceptions as applied in the case 
of the second waiver—that is, that of A])ril 20,1925. 

Shortly after this last waiver was given by ap¬ 
pellant and on November 27, 1925, a notice of de¬ 
ficiency was mailed to appellant in accordance with 
the provisions of the Revenue Act of 1924. (R. 3, 6, 
17.) Within sixty days as provided by Section 274 
(a) of the Revenue Act of 1924, or on January 25, 
1926 (R. 3), appellant filed a petition with the 
Board of Tax Appeals. 

The Revenue Act of 1926 became effective Feb- 
ruaiy 26, 1926. Section 277 (a) (3) of that Act 
provided in substance in part that the amount of 
income and excess-profits taxes imposed by the Rev¬ 
enue Act of 1918 should be assessed within the five- 
year ])eriod after the return was filed. 

It will at once be seen from what has been said, 
that the statutory period for assessment and col¬ 
lection of taxes due from appellant for the year 
1918 has not expired. Restated, the fact is that 
while the Revenue Act of 1921 was in force the 
appellant waived the five-year period of limitation. 
Prior to the expiration of the five-year period (un¬ 
extended) the Revenue Act of 1924 became law. 
It fixed a five-year period for assessment and col- 
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I 

1 
1 

i 

j 

lection of 1918 taxes. Before the expiration pf the 
five-year period as extended by the first waiver, 
that is, before June 15, 1925, a second waivej* was 
given. Before the second waiver expired a third 
consent was entered into. Before this expired a 
notice of deficiency was mailed. The Board’s de- 

i 

cision has not yet become final. It will not j have 

I 

become final until at least three months aftejr the 
decision of this court. Section 1005, Revenu^ Act 

I 

of 1926. L. Loewij and Son, Inc. v. Commhsioner 
(C. C. A. 2d), 31 F. (2d) 652. Assessment I may 
therefore hereafter be made and collection effected 
at least within six years from the date of isuch 
assessment. See Section 278 (d). Revenue Apt of 
1924. Loewer Realty Co. v. Anderson (C. (J. A. 
2d), 31 F. (2d) 268; L. Loewy and Son, Inc. v. Com- 
missioner, supra; Florslieim Brothers Dry .Crpods 
Co. V. United States (C. C. A. 5th), 29 F. (2d) |895; 
Aiken v. Commissioner of Internal Revenue ((?. C. 

i 

A. 8th), decided October 25,1929, not yet repotted. 

Notwithstanding the unbroken chain of waiyers, 
appellant advances several contentions calculated 
to convince this court that assessment of the! tax 

due is barred. These contentions will be briefly 

\ 

discussed. I 

Appellant contends that as the Commissioner did 

I 

not mail a notice of deficiency to it after the pas¬ 
sage of the 1926 Act, no assessment may now be 
made, asserting that the following language, which 
is i)art of Section 274 (a) of the 1926 Acf^ is 
controlling: | 
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* * * no assessment of a deficiency in 

respect of the tax imposed by this title 
* * * shall be made * * * until 

such notice has been mailed to the taxpayer. 

While Section 283 (a) of the Revenue Act of 
1926 provides that if after the enactment thereof 
the appellee determines that an assessment should 
be made in respect to the Revenue Acts of 1916, 
1917, 1918, 1921, and 1924, he is authorized to mail 
a notice of the amount proposed to be assessed, 
there is no mandatory provision that the appellee 
should mail such a notice where the deteimination 
has been made and notice has already been mailed 
prior to the enactment of the 1926 Act. The fact 
that’ Section 283 (b) of that Act specifically gives 
the Board jurisdiction of an appeal filed from such 
a notice and pending before the Board at the time 
of the enactment of that Act refutes the appellant's 
contention. (R. 18.) 

Api^ellant relies on the case of Toxaivay Mills v. 
United States, 61 Ct. Cls. 363, reversed on confes¬ 
sion of error by the Solicitor General, 273 U. S. 781, 
63 Ct. Cls. 646. That case can not be construed as 
authority for appellant’s contentions. The Court 
of Claims held that where the plaintiff filed its re¬ 
turn for 1917 (under the Revenue Act of 1916) on 
April 1, 1918, and on February 10, 1928, waived 
all statutory limitations as to the time for assess¬ 
ment of the tax, assessment of the tax on October 
27, 1923, and its collection on November 8, 1923, 
were not barred by the five-year limitation of Sec- 
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tion 250 (d) of the Revenue Act of 1921. IWTien 
the case reached the Supreme Court two questions 

i 

were involved. The principal question was whether 
the limitations prescribed by Section 250 (’d) of 
the Revenue Act of 1921 applied to distraint pro¬ 
ceedings as well as judicial proceedings, i This 
question was decided against the United StaJ:es in 
Bowers V. N, F. cf* Albany Co,, 273 U. S. 346, jwhile 
the Toxaway Mills case was pending in the Su¬ 
preme Court. The only other question in th^ case 
was whether the particular document constituting 

the waiver which waived ‘^all statutorv limitations 

*' 1 

as to the time in which assessments” might be imade 
operated not only to waive the limitation on assess- 

i 

inents but also to waive a limitation respecting the 
time in which distraint or suit might be resorted to 
where the latter limitation was created subse^tuent 
to tlie date of the waiver. The major questiop hav¬ 
ing already been decided against the United States, 
the Solicitor General concluded to confess imror 
and have the case remanded to the Court of Cl^iims. 
The Board of Tax Appeals correctly held | that 

the instant case does not fall within the doctrine 

1 

laid down in the Toxaway Mills case, The| two 

i 

cases are readily distinguishable. In the Toxkway 
Mills case the taxes were imposed by the Revbnue 
Act of 1916. That Act provided a three-year limi¬ 
tation for the assessment of taxes and no limitation 
for collection. Section 250 (d) of the Revenub Act 
of 1921, enacted November 23,1921, jDrovided a |five- 
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Tear limitation for collection from the date of the 
return. The waiver bv its terms extended the time 
for assesi^mentH onlv and there seems no real basis 
for the holding of the Court of Claims that such 
a waiver could o])erate to waive the statutory period 
for collection of taxes subsequently enacted. 

It is true that this court, in the case of Jojj 
Floral Co.^ v. Coitnnissloncr, 29 F. (2d) 865, held 
that a waiver given after the bar of the statute of 
limitations had fallen did not eifeetively sus])end 
the running of the statute of limitations. The facts 
in that ease, however, are not })arallel to the facts in 

this, ill that the statute of limitations liad aetuallv 

%■ 

exjiired when the waiver there was given, both 
jiarties acted under the mistaken belief that the 
period had not expired, and the taxpayer was mis¬ 
led by the representations of the Coimnissioner. 
Compare, Sfancje v. Vuitcd States (Ct. Cls.), de¬ 
cided Xovember 4, 1929, not yet reported. 

The case of Nussell w United States, 278 U. S. 
181, cited by apxiellant (Brief, p. 58), stands merely 
for the x)roposition that where assessment of a tax 
was made xirior to June 2, 1924 (the date of the 
passage of the Revenue Act of 1924), Section 278 
of the 1924; Act has not the effect of extending the 
time for collection for six years from the date of 
such assessment. 

At the risk of extending this brief beyond rea¬ 
sonable limits, apx^ellee proposes to spell out the 
situation jn respect of the limitations issue by ref- 
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erence to the pertinent provisions of the several 
acts affecting- the question rather than to attempt 
to counter directly the confusing contentior.s of 
appellant. I 

Section 250 (d) of the Revenue Act of 19181 pro¬ 
vided a five-year jteriod of limitations for thp as¬ 
sessment and collection of taxes due under that Act. 
Section 250 (d) of the Revenue Act of 1921 also 
provided a five-year period of limitations for assess¬ 
ment and collection of taxes due under the Reve¬ 
nue Act of 1918. Section 280 of the Revenue A^d of 
1924 provided that if after the enactment of |such 
Act the Commissioner of Internal Revenue dj^ter- 
mined that an assessment should be made in reSpect 
of income or excess-profits taxes imposed hV, the 

i 

Revenue Act of 1918, or by that Act as amendec^, the 
amount which should be assessed should be Com¬ 
puted as if the Revenue Act of 1924 had not j^een 
enacted but that the amount so computed shouljd be 
assessed, (*ollected, and paid in the same maimer 
and subject to the same provisions and limitatjions 
as ill the case of taxes imposed by Title II of the Rev¬ 
enue Act of 1924. Now Section 274 of the Revenue 
Act of 1924 provided that if the Commissioneii de- 

I 

terniined tliat there was a deficiency in respecjt of 

j 

the tax imposed by Title II, the taxpayer should be 
notilied of such deficiency but that such deficiency 
should be assessed only as otherwise provided iii the 
Act. This section also provided that within s^xty 
days after the mailing of such notification, a jtax- 

I 
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payer might file an appeal with the Board of Tax 
Appeals established by Section 900 of the Act. Ap¬ 
pellant a]>pealed to the Board of Tax Appeals under 
Sections 280 and 274 (a) of the Revenue Act of 1924. 

Section 277 (a) (2) of the 1924 Act provided a 
five-year period of limitations for assessment of 
taxes due under the Revenue Act of 1918 except 
where both the Commissioner and the taxpayer 
consented in writing to the assessment of the tax 
after the time prescribed by Section 277 (278 (c) 
of the Revenue Act of 1924). Section 278 (c) pro¬ 
vided that in the event that the Commissioner and 
the taxpayer consented to a later assessment of the 
tax then such tax might be assessed at any time 
prior to the exi^iration of the period agreed upon. 

The running of the statute of limitations upon 
assessment was suspended by Section 277 (b) of 
the Revenue Act of 1924 which provided in sub¬ 
stance that the period wdthin which an assessment 
is required to be made by subdivision (a) of this 
Section in respect of any deficiency, shall be ex¬ 
tended bv sixtv da vs after a notice of deficiencv has 
been mailed to the taxpayer under subdivision (a) 
of Section 274 and no appeal has been filed with 
the Board of Tax Appeals, or if an appeal has 
been filed then bv the number of davs between the 
date of the mailing of such notice and the date of 
final decision by the Board. Where assessment of 
a tax for 1918 has been made or will be made after 
the date of the passage of the Revenue Act of 1924, 
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j 
I 
[ 
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that is, on June 2, 1924, Section 278 (d) pebnits 
collection within six years from the date of I such 
assessment. An appeal having been filed with the 
Board of Tax Appeals and the decision ojf the 
Board not vet having become final and the statute 
of limitations being in suspense (Section 277 (b) 
of the Revenue Act of 1924) at the date o^ the 
passage of the Revenue Act of 1926 (Februaify 26, 
1926), Section 278 (e) of the Revenue Act of| 1926 
has no applicability to the facts of the case at bar. 

Section 283 (b) of the Revenue Act of 192^ gave 
the Board of Tax Appeals jurisdiction of this ap¬ 
peal in that it provided in substance that if before 
the enactment of the Revenue Act of 1926 per¬ 
son had appealed to the Board of Tax Appeals un¬ 
der subdivision (a) of Section 274 of the Retenue 
Act of 1924 and the appeal was pending befoi’e the 
Board at the time of the enactment of the 1926 Act, 
the Board should have jurisdiction of the ajipeal. 

I 

This section provided that in all such casep the 
powers, duties, rights, and privileges of the Com¬ 
missioner, and of the person who has brought the 
appeal, and the jurisdiction of the Board, apd of 
the courts should be determined and computation 
of the tax should be made in the same manner as 
provided in subdivision (a) of Section 283. I 
Section 283 (a) provided that if after the epact- 

I 

ment of the Revenue Act of 1926 the Commissioner 

determined that anv assessment should be make in 

! 

respect of any income or excess-profits taxe$ im- 

i 

I 

! 

I 

! 


posed by the Revenue Act of 1918 or by that Act as 
amended, the Commissioner was authorized to send 
to the person liable for such tax notice of the 
amount proposed to be assessed and further pro¬ 
vided that such notice should be for the purpose of 
the 1926 Act considered a notice under Section 274 
(a) of the Act. This section also provided that in 
a case of anv such determination made after the 
effective date of the 1926 Act, the amount which 
should be assessed should be computed as if the 
1926 Act had not been enacted, but the amount so 
computed should be assessed, collected, and paid in 
the same manner and subject to the same provisions 
and limitations as in the case of a deficiencv in the 
tax imposed by Title II of the Revenue Act of 
1926. 

Section 274 (a) of the 1926 Act provided that 
after the Commissioner's determination that there 
existed a deficiency in respect of taxes imposed by 
the Revenue Act of 1918, the Commissioner was au¬ 
thorized to send notice of such deficiencv to the tax- 
l)ayer wlio might within a specified time appeal to 
the Board of Tax Appeals. This section also pro¬ 
vided that assessment should be suspended until 
such notice, had been mailed, and in the event that 
an appeal is filed with the Board of Tax Appeals 
until the decision of the Board had become final. 
Section 1005 of the Revenue Act of 1926 provided 
that the decision of the Board of Tax Appeals would 
become final not sooner than three months after the 



decision of this court. This provision, taken ijn con¬ 
nection with Section 277 (b), would permit Assess¬ 
ment to be made at least until the date of this dourt’s 
decision j)lus three months, plus the number o|f days 
intervening between tlie mailing of the notice of 
deficiency on November 27, 1925, and the final 
decision of the Board of Tax Appeals. | 
Section 277 (a) (3) of the Revenue Act of 1926 
provided a five-year ^^eriod of limitations upbn the 

i 

assessment and collection of taxes due unddr the 
Revenue Act of 1918, while Section 278 (cj pro¬ 
vided that where botli the Commissioner arid th(3 

I 

taxpayer have consented in writing to the ajssess- 
ment of a tax after the time prescribed in Section 
277, such may be assessed at any time prior io the 
expiration of the period agreed upon. After such 
assessment has been made the appellee may \fithin 
six vears from the date thereof collect such tax 

I 

under the provisions of Section 278 (d), which pro¬ 
vides that where an assessment of income add ex¬ 
cess-profits taxes for the year 1918 has been Inade 
either before or after the enactment of the Reyenue 
Act of 1926 within the statutory period of limita¬ 
tions as extended in accordance with Section 2ip (c) 
collection may be affected within six years frodi the 
date of such assessment. j 

The foregoing explanation is necessarily coniplex. 
A study of the several provisions will reveal t^ this 
court that the arguments advanced by appellaiit are 
based upon erroneous assumptions and construe- 

I 

tions and are untenable. I 

i 

I 

1 

I 

I 

i 

i 

i 

I 
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CONCLUSION 

It is respectfully submitted that the Board prop¬ 
erly affirmed the deficiency asserted by the Com¬ 
missioner and correctly held that the time for the 
assessment of that deficiency has not elapsed. 
Respectfully, 

J. Louis Monakch, 

Special Assistant to the 

Attorney General, 
Barham R. Gary, 

' Special Assistant to the 

Attorney General, 

C. M. Charest, 

General Counsel, 

Btireati of Internal Revenue, 

Stanley Suyda:^, 

Special Attorney, 

Bureau of Internal Revenue, 

I Of Counsel, 

November, 1929. 
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Appendix 


The pertinent provisions of the Revenue Apt of 
1918, c. 18, 40 Stat. 1057, are as follows: 

Sec. 250. * * * (d) Except in the case 

of false or fraudulent returns with intejtit to 
evade the tax, the amount of tax due under 
any return shall be determined and assessed 
by the Commissioner within five years ^fter 
the return was due or was made, an^ no 
suit or proceeding for the collection of! any 
tax shall be begun after the expiratiop of 
five vears after the date when the return 

^ I 

was due or was made. In the case of such 
false or fraudulent returns, the amouijit of 
tax due may be determined at any time ^fter 
the return is filed, and the tax mav be! col- 
lected at any time after it becomes duej 

The pertinent provisions of the Revenue | Act 
of 1921, c. 136, 42 Stat. 227, are as follows: | 


Sec. 250. * * * (d) The amount of 

income, excess-p3*ofits, or war-profits taxes 
* * * due under any return made under 

this Act for ])rior taxable years or u^ider 
prior income, excess-profits, or war-prpfits 
tax Acts, * * * siiall be determ|ned 

and assessed within five years after thej re¬ 
turn was filed, unless both the Commissioner 
and the taxpayer consent in writing ^o a 
later determination, assessment, and collec¬ 
tion of the tax; and no suit or proceeding for 
the collection of anv such taxes * * * 

shall be begun after the expiration of | five 
years after the date when such return kvas 
filed, * * ! 
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The pertinent provisions of the Revenue Act of 
1924, c. 234, 43 Stat. 253, are as follows: 

Si-X’. 277. (a) * * * (2) The amount 

of income, excess-protits, and war-protits 
taxes im])osed by * * * Hie Revenue 

Act of 1918 * * * siiall be assessed 

within tive vears after tlie return was tiled, 
and no ])roceeding‘ in court for the collec¬ 
tion of sucli tiixes shall be begun after the 
expiration of such period. 


* 


(1)) Tlie period within wliich an assess¬ 
ment is required to be made by subdivision 
(a) of this section in respect of any defi- 
ciencv shall be extended (1) bv 60 da vs if a 
notice of such deticiencv has been mailed to 
the t<ix])ay(u* under subdivision (a) oe sec¬ 
tion 274 and no a])peal has been filed with 
tin' Board of Tax A]>peals. or, (2) if an ap¬ 
peal has ])een tiled, then by the number of 
da vs between the date of the mailinu’ of such 

noti('e and the date of the final decision bv 

_ • 

the Board. 

Sk(\ 278. * * * (c) Where both the 

Commissioner and the taxpaver have con- 

4 . • 

sented in writing to the assessment of the 
tax after the time pi*escribed in section 277 
for its assessment the tax mav be assessed 
at any time prior to the expiration of the 
period agreed upon. 

Sec. 280. If after the enactment of this 
Act fbe Commissioner determines that any 
assessment should be made in respect of any 
income, war-profits, or excess-i)rofits tax im¬ 
posed by the Revenue Act of 1916, the Reve¬ 
nue Act of 1917, the Revenue Act of 1918, or 
the Revenue Act of 1921, or by any such Act 
as amended, the amount which should be as¬ 
sessed (whether as deficiency or as interest. 
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penalty, or other addition to the tax) sh^ll he 
computed as if this Act had not been enacted, 
but the amount so computed; shall b^ as¬ 
sessed, collected, and paid in the same tnan- 
ner and subject to the same provision^ and 
limitations (including the provisions in case 
of delinquency in pa}Tnent after noticd and 
demand) as in the case of the taxes imj^osed 
by this title, except as otherwise provided in 
section 277. 

Sec. 900. (a) There is hereby established 
a board to be known as the Board of | Tax 
Appeals (hereinafter referred to as| the 
‘‘Board’O- The Board shall be composed of 
seven members, excej^t that for a peribd of 
two years after the enactment of this! Act 
the Board shall be composed of such nuinber 
of members, not more than twenty-eight, as 
the President determines to be necessary. 

The pertinent provisions of the Revenue Att of 
1926, c. 27, 44 Stat. 9, are as follows: | 

Sec. 274. (a) If in the case of any | tax¬ 
payer, the Commissioner determines jthat 
there is a deficiency in respect of the im- 
])osed by this title, the Commissioner i^ au¬ 
thorized to send notice of such deficiency to 
the taxpayer by registered mail. Withijn 60 
davs after such notice is mailed * * 

the taxpayer may file a petition with the 
Board of Tax Appeals for a redetermination 
of the deficiency. Except as otherwise pro¬ 
vided in subdivision (d) or (f) of this| sec¬ 
tion or in section 279, 282, or 1001, no assess¬ 
ment of a deficiency in respect of the ta^^f im¬ 
posed by this title and no distraint or pro¬ 
ceeding in court for its collection shafl be 
made, begun, or prosecuted until such notice 
has been mailed to the taxpayer, nor until 
the expiration of such 60-day period, nOr, if 



a petition has been tiled with the Board, 
until the decision of the Board has become 
final. Notwithstanding the provisions of 
section 3224 of the Revised Statutes the mak¬ 
ing of such assessment or the beginning of 
such proceeding or distraint during the time 
such prohibition is in force may be enjoined 
by a proceeding in the proper court. 

Sec. 277. (a) Except as provided in sec¬ 
tion 278— 

***** 

(3) The amount of income, excess-protits, 
and war-protits taxes imposed by the Act en¬ 
titled ‘^An Act to provide revenue, equalize 
duties, and encourage the industries of the 
United States, and for other purposes/’ ap¬ 
proved August 5,1909, the Act entitled ‘^An 
Acti to reduce tariff duties and to provide 
revenue for the Government, and for other 
purposes,” approved October 3, 1913, the 
Revenue Act of 1916, the Revenue Act of 
1917, the Revenue Act of 1918, and by any 
such Act as amended, shall be assessed 
within five vears after the return w’as tiled, 
and no proceeding in court without assess¬ 
ment for the collection of such taxes shall 
be begun after the expiration of such period. 

***** 

(b) The running of the statute of limita¬ 
tions provided in this section or in section 
278 on the making of assessments and the be¬ 
ginning of distraint or a proceeding in court 
for collection, in respect of any deficiency, 
shall (after the mailing of a notice under 
subdivision (a) of section 274) be suspended 
for the period during winch the Commis¬ 
sioner is prohibited from making the assess¬ 
ment or beginning distraint or a proceed¬ 
ing in court, and for 60 days thereafter. 
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Sec. 278. * * * (c) Where both the 

Commissioner and the taxpayer havej con¬ 
sented in writing to the assessment of the 
tax after the time prescribed in sectio^i 277 
for its assessment the tax may be assessed 
at any time prior to the expiration of the 
period agreed upon. 

(d) Where the assessment of any iinj^ome, 
excess-profits, or war-profits tax imposed by 
this title or by prior Act of Congress has 
been made (whether before or after thie en¬ 
actment of this Act) within the statutory pe¬ 
riod of limitation properly applicable there¬ 
to, such tax may be collected by distraipt or 
by a proceeding in court (begun befoi^e or 
after the enactment of this Act), but oiily if 
begun (1) within six years after the assess¬ 
ment of the tax, or (2) prior to the exbira¬ 
tion of any period for collection agreed upon 
in writing by the Conmiissioner and the tax¬ 
payer. 

Sec. 283. (a) If after the enactment of 
this Act the Commissioner determines i that 
any assessment should be made in resj^ebt of 
any income, war-profits, or excess-profits 
tax imposed by the Revenue Act of 191^, the 
Revenue Act of 1917, the Revenue Act of 
1918, the Revenue Act of 1921, or the Reve¬ 
nue Act of 1924, or by any such Acjt as 
amended, the Commissioner is authorized to 
send by registered mail to the person liable 
for such tax notice of the amount proposed 
to be assessed, which notice shall, for the pur¬ 
poses of this Act, be considered a notice! un¬ 
der subdivision (a) of section 274 of Ithis 
Act. In the case of any such determination 
the amount which should be assessed (wheth¬ 
er as deficiency or as interest, ]3enalty, or 
other addition to the tax) shall, except as 
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provided in subdivision (d) of this section, 
be. computed as if this Act had not been en¬ 
acted, but the amount so computed shall be 
assessed, collected, and paid in the same man¬ 
ner and subject to the same provisions and 
liinitations (including* the provisions in case 
of .delinquency in payment after notice and 
demand and the provisions prohibiting 
claims and suits for refund) as in the case of 
a deficiency in the tax imposed by this title, 
except as otherwise provided in section 277 
of this Act. 

(b) If before the enactment of this Act 
any person has appealed to the Board of Tax 
Appeals under subdivision (a) of section 274 
of the Eevenue Act of 1924 (if such appeal 
relates to a tax imposed by Title II of such 
Act or to so much of an income, war-profits, 
or excess-profits tax imposed by any of the 
prior Acts enumerated in subdivision (a) of 
this section as was not assessed before June 
3, 1924), and the appeal is pending before 
the, Board at the time of the enactment of 
this Act, the Board shall have jurisdiction 
of the appeal. In all such cases the powers, 
duties, rights, and privileges of the Commis¬ 
sioner and of the 2 )erson who has brought the 
appeal, and the jurisdiction of the Board 
and of the courts, shall be determined, and 
the computation of the tax shall be made, in 
the same manner as provided in subdivision 
(a) ,of this section, except as provided in sub¬ 
division (j) of this section and except that 
the person liable for the tax shall not be 
subject to the provisions of subdivision (d) 
of section 284. 

Sec. 1000. Title IX of the Revenue Act 
of 1924 is amended to read as follows: 
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i 
i 

TITLE IX.—BOARD OF TAX APPEALS; 

I 

***** 

I 

I 

** OKGAXTZATION AND PIKX'EDURE | 

* * * * 

‘‘Sec. 907. (a) * * * The proceedings 
of the Board and its divisions shall bej con¬ 
ducted in accordance with such rules of 
practice and procedure (other than rul^s of 
evidence) as the Board may prescribe! and 
in accordance with the rules of evidenc^ ap¬ 
plicable in courts of equity of the District 

of Columbia. * * */’ 

Sec. 1005. (a) The decision of the Board 
shall become final— i 

(1) Upon the expiration of the time al¬ 

lowed for filing a petition for review, if no 
such petition has been duly filed within isuch 
time; or ! 

(2) Upon the expiration of the tim^ al¬ 

lowed for filing a petition for certiorai’i, if 
the decision of the Board has been affii[med 
or the petition for review dismissed byt the 
Circuit Couit of Appeals and no petition for 
certiorari has been duly filed; * * *.1 
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REPLY BRIEF FOR PETITIONER. 


The evidence before the Board was insu|ffi- 
cient to justify the finding of a deficiency |by 
the Board. | 

i 

Petitioner has carefully considered the argu- 
nieiits 23i*e«ented and authorities cited by respond¬ 
ent, and hnds that, although in its opinion ^lie 
authorities cited do not sustain respondent’s cpn- 
tentions or justify the practice of the Board, t|he 
question is a more fundamental one than that j of 
burden of proof, and requires more careful analysis 
than it has received, either in the briefs heretofore 
filed in the instant case, or in the decisions of the 
courts in the somewhat analogous cases cited. | 



Tlio qiiesrion is not one of “biirdon of proof,” but 
of tii(^ (Mitiro structure, function ainl procedui-e of 
th(‘ Uoard of Tax Aj)peals. 

Iniiuedialely afr(*r tlu* creation of tlu‘ lioard of 
Tax App<*als by the K(*v(*nu(* Act of 11)24, (Uiacted 
on .Jun<‘ 2, 11)21, tin* newly-appointed nieinbers 
lh(‘r(‘of proc<*(‘d(*d, as their lirst important ofticial 
act, pursuant to the statute, to formulate a set of 
rules, includiiii*: rules coveriiijr tlie forms of plead- 
inir and,tin* manmu' of brin.liin.ii’ cas(‘s before the 
iloard ami of prosecuting; them. 

They decid<Ml to or<;aniz(* th(‘ Hoard on the mod(*l 
of an ap])(‘llat(‘ ccnirt, and })resciibed a form for 
“[K‘titions,” which taxpayers must use in order to 
exercis(‘ ilndr riiiiit of ap]K*al. Tlu*y admittedly 
had a diillicult statute to d(‘al with. In order to 
appc‘al a cas<‘ from a lower tribumil it is necessary 
to have assiiiiiment of errors. Hut assignment of 
(M*roj-s pr(*sup])os(‘s a r(*cor<I of proce(Hlini»s to which 
such assij^nments rcdate, so that th(*y can be traced 
and the corr(‘ctness of the decision of the lower 
tribunal ])assed upon. Tin* (’'v)nimissioner of Inter¬ 
nal IIevenu(‘ ke]»t no record of procei'dings before 
him which could be usimI on a])t)eal. ConstMiuently, 
the metln^l of assignment of errors was itiappropri- 
ate, because there was no r(‘cord of the errors. 

It was realized at an early statte that the Hoard 
of Tax Aj)peals was not in fact an appellate body, 
in an accurate sense' of the term, but that it was 
really a tribunal of lirst instance. This was made 
clear by the Hoard itself in decisions (pioted in pe¬ 
titioner's opening brief, viz.: Appeal of E. J. Barry, 
1 H. T. A. lob. and Appeal of GHttennan-^^trau^s 
Vo., I H. T. A. 213. The logic of these decisions 



is iinassiiilable. The Board can decide cases only 
by takinj^ evidence, and is therefore a tribunal of 
hrst instance. | 

The Board of Tax Appeals, however, prescri|>ed 
a form of petition which reipiired an assignmentj of 
errors. The rule also reipiires a statement of ^he 
facts upon which the ])etitioner relies. Thus a bur¬ 
den is put u])on the taxpayer which it is impossijble 
for him to sustain. lie is recpiired to assign erriors 

when there is uothiiio* before the Board to rcd’er 

i 

to, and he is reipiired to state the facts upon whjich 
he relies, as if he were the moving party, although 
he is really in a defensive |K)silion and tlierb is 
nothing Ixd'ore the Board to show upon what fitcts 
the Commissioner, who is actuallv the moving 
party, relies. In other words, he is required! to 
construct a record out of his memorv, in orderl to 
form a basis of reference for his assignment i of 
errors, and he is forced to state the Commissioner's 
facts in order to refute them. I 

Up to this point there is no que.stion of evidence 
involved. The (juestion, so far, is. How is the cqse 
to be brought to i.ssue? By the ingenious device 
of “presumi)tion of correctness'' of the Commission¬ 
er's determination, the taxpayer is forced to make 
the issue entirely by his own pleading, except as to 
his allirmative defenses, which alone the Comniis- 
sioner deigns to answer. j 

How would this situation be met in analogous 
cases in court? There the law is well settled t^iat 
if the Government sues a taxpayer on an assess¬ 
ment, it need only allege and prove the assessnnlint 

' ' I 

and its non-payment. Both petitioner's and Ire- 
sj)ondent's briefs are crowded with citations estab¬ 
lishing this rule. Thus the burden thrown on the 
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raxpaycM* by {H'oof of an unpaid assessment is sub¬ 
stantially tli<* same as that eontcMiijjlated by the 
(’ommissioiK*!* and the Ih>ai*d in r>():ird of Tax Ap* 
j>eals eases, and is often practically im])ossible to 
b(* snstaiiKMl. Hut li iras fliis rcrj/ 'uijnsficc 
the Hoard of Tn.r . 1 p/Kv/Zx /'v/x crruird lo (‘orrrcf. 
A hearing’ befoin*- tin* Iloai'd ami a i-(Ml(‘termination 
of tin* tax by th(‘ IJoard aft(M* such hearini; and be- 
for(‘ ass(*ssment was <l(*siun(*d to i»iv(* ass('ssment.s 
that qiiasi-jiid^ineni (piality which jiislilied its 1 m‘- 
inji' tr('al(‘d as a jn’inot (dcir showini;- that th(‘ 
amount ass(*ss(Ml was correct. 

The courts hav(‘ h(*Id. as shown in p(*litioner's 
op(*ninii- bri(‘f. that wlnai the (bjviM-nimmt sm‘s a 
taxpay<*r without an assessment, tln^ burden is (>n 
it to (‘stablish a taisi* ( Lifllr Miaoii d* (\ <(• A. J*. 
Co. V. f 'liilcd IShflcs. lOS [’. S. 1*77; I rilrd SftCvs 
V. <iH(/(/(ii/i(iin H.rplorafiffn ('o. (1). (\). I^imI. 
-.‘>1 I. In sucii a cas(* th(*r(‘ is no pr(‘snmption that- 
t h(* d(*f(‘rminat ion of tin* (Commissioner is coi*rect. 
A ca.s(* in th<* l>oard of Tax App(*als is mor(‘ n(‘arly 
analoii'ons to a suit in court to coll(*ct a tax which 
has not been assess(*d than to anv olh(*r form of 
action or ])roce(‘dinii'. In ea(*h th(‘re is m) assess¬ 
ment: th(* amount of tax due is to 1 k‘ determined 
on th(‘ evid(‘nc(‘: th(‘ ('ommissioiier has determined 
the amount due ami tin* (lovcu'iiimmt is claimins; 
that amotint and se(‘kini;: the sanction of the ("ourt. 

Why should th(*re lu* a presum])tion of correct- 
ne.'<s of the (Commissioner's determination in the 
one case and not in the other? Whv should the 
(Commissioner's determination have such weijrht in 
th(‘ IJoard when it has no weii»ht at all in a court 


tinder similar circumstances? 

When a taxjtayer is suin<r to r(‘cover a refund, 
the situation is din'erent. He is the moving jiarty. 



and properly has the burden of establishing tl^at. 
he paid more tax than the latv re<]uired. Formei'ly 
the taxpayer's only remedy was to pay the tjax 
elainied and then sue to recover it. The ])urposeiof 
the creation of the Hoard of Tax Ai)])eals was to 
relieve the taxpayer of this hardship by ])roviding 
for a linal adjudication of his lax liability bef(|)re 
he is called ui)on to i)ay it. In the Report of tjhe 
Senate Committee on Finance, on the Revenue riill 
of 1024. dated A])!*!! 10, 1024, at page 8, occitrs 
the following explanation of the ])rovisions creating 
the Hoard of Tax A])peals: i 

“•'fhe bill jjr()vid(‘s for the establishmentlof 
a Hoard of Tax A])p(‘als to which a taxj)a.^^er 
may ap|a*al })rior to th(* payiiuuit of an adfli- 
tional assessment of income, excess-j)roti|ts, 
war-i)rolits, or estate* taxes. Although i|n- 
<ler the existing law a taxpayer may, afjer 
j)aym(*nt of his tax, bring suit for the recov¬ 
ery thereof and thus s(*cure a judicial det<*r- 
mination on the questions involved, he cijn- 
not, in view of Section 2224 of the Revis^ed 
Statutes, which })rohibits suits to enjoin tjie 
collection of taxes, secure such a determiiia- 
tion prior to the payment of the tax. T'he 
right of appeal after payment of the tax |is 
an incomplete remedy, and does little to Re¬ 
move the hardship occasioned by an incor¬ 
rect assessment. The payment of a large 
additional tax on income received sevei^al 
years previous and which may have, sinL*e 
its receipt, been either wiped out by subie- 
(pient losses, invested in jion-liquid assets, 
or spent, sometimes forces taxpayers into 
bankruj)tcy, and often causes great tinancijal 
hardship and sacritice, Tliese results aire 
not remedied by permitting the taxpayer to 
sue for the recovery of the tax after this 
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lleis oiitit 1 (m 1 to an ap]K‘al and to 
a (l(‘t(‘rininarion of Ins lial)ility for tlio tax 
]>rior to its payniont. 

rnd(*r tlio existinji* law a lax])ay(‘r ])rior 
to'tho jjayniont of liis tax may a])|)(*al to Tli(‘ 
<*(Hiunission(*r, who has (‘stahlishcd tin* (’oin- 
niitt(*{*on Ajipcals and Kiwiew, To d(*t(*rniin(* 
th(.*s(‘ ap}K‘als for him. Tho oUj(*ctions ihat¬ 
ha v(* h(*(*n raised to this proc(*dnr<* arc* four: 
111 Th(* a])p(‘al is from tin* action of the 
l»in*(*an of lni(‘rnal l\(*V(*nn(* hut is lak(*n to 
a eommittec* in and a part of the hnrean. It 
is nrj»ed that such an appeal does not in¬ 
volve* a review hy an impartial outside body, 
such as the laxjtayc*!* is entith*d to prior to 
paym(*nt of the* tax. i iM In tin* h(*arinj»- on 
the* a.ppeal tin* p(*rson who is to decide tlii^ 
a])]K=al acts botli as advocate* and jndiie*, sine-e 
he* must both prote*ct the inieiests e.'f the 
(iovernme*nt ami de*cide* the epiestions in- 
volveel. Such conditions do not insure* an 
inii)aitial de*t(*rminat ion e)f the emse. i .’>) If 
the* (le*e-ision e)n the ap])eal is in favor e;f the*- 
(le)ve*rnme*nt. the* taxpaye*!- has the* rij^lit to 
te*st; tile* e*oi*i'e*clne*ss of (he de*cisie)n in tlie* 
courts, but if the* el(*cisieui is in faveir of the 
lax]>ayer, the action of the bureau is liiial 
ami the* corre*ctness e)f the elecisieiii can neve*r 
be* i(*ste*d in the* courts. It is ce)nte*nele?d that 
tiiis eondition re'sults in the elecison e)f meisi 
doubtful peiints in favor of the* (Jovernment. 
(4 I The* taxpayer is usually fore*ed to ceime* 
te> )Vashiniitem for the heariiii*- ein this ap- 
pe*ai, an ex})ensive* and burelenseune pre>ceel- 
ure*. 

ITide*r the* pre)visie)ns e)f the j)rope)se*el bill 
e*re*atinii a Ueiarel eif Tax Appeals the tax- 
})aye*r may. |>rior te) the payment e)f the aeldi- 
tiunal asse*ssme*nt e)f income*. war-pre)lits, 
(*xce*ss-pre)lits, e>r estate taxes, apiieal te> the 
IJeiard e)f Tax Ap[)e‘als anel secure an impar- 


tial and disinterested detennination of ith(‘ 
issues involved. In the consideration of the 
appeal both the Government and the t!ax- 
])ayer will aj)])ear hefon^ the lH)ard to |ire- 
sent their cases, with the result that ejlich 
meinher of the lM)ard will sit solely as jiidj^e 
and not as both judjxe and advocate. 
provision allowing; the commissioner to i<u(* 
in court for the nn-overv of anv tak(‘s 

« T 

thouiiiit hv him to he due in e.xcess of that 

decided hv the hoard to he due relieves the 

*■ ! 

hoard from the resj)onsihility of finally 
inji' u])ou <iuestions involvini>: large amoii^Us 
and ix'inoves the mn-essitv for a decision in 
favor of the (Joveumment in order to foK'e 
the issu(‘s into court. The divisions of the 
hcaird will sit locally throughout the rnif^ed 
States to enable taxpayers to argue tli|eir 
cases with as little inconvenience and |ex- 
j)ense as is j)racticahle. This j)roposaI nu^^ts 
all th(‘ ohiections that have been raised as^ to 
the existing system and at the same ti^ne 
provides for a flexible and informal iiro- 
cedure which will TJcrmit the hoard to detier- 

*■ i 

mine expeditiously the cas(is brought before 
it on appeal.'^ I 

I 

Since, at the time of hearing before the LJotird 
of Tax Apt)eals, the deficiency has not been assesi^ed 
or paid, the status of the Commissioner as moving 
party has not been changed, lie is still the clajin- 
ant, as he would be in a suit in court to collect ^lie 
tax. He is still asserting deficiency, which the tax¬ 
payer contests. This is recognized by the Supreme 
Court in Old Colony Trust Co. v. Commissio7ip', 
4!) S. Ct. 499, 502, where, considering on certiorari 
a case which had been apiiealed from the Board|of 


Tax Appeals to a CirciiiT (\)urt of Ap])oals, ilie 
('oiirt suiid : 

‘•Ill th(* case we have lierc*. There are ad¬ 
verse pai‘ti(‘s. The ITiitcMl Siatt^s or ils aii- 
th()riz(‘(l ollicial ass(*rts its i-iiiht to tin* ])ay- 
ineiit hy a tax])ayer of a tax diu* from him to 
th<* «i()V(*rnm(‘iit, and tlu* taxi>ay(*r is resistiiya’ 
that paymmit * * 


It is hard to conceive anv sound reason whv a 
taxpayer would he placinji himself on the offeiisivi*: 
hv th(* act of resistinir a claim for taxes in the. 
Koard of Tax App(‘als, althonah he would remain 
on tlu* <lefensive if that claim were made in court. 

The logical proc(‘dnr(* hefon* the Hoard, in order 
to conform to the existiim- law and carrv out the 
intention of ('onarvss in creatina the Hoard, would 
Ik* to r(*(|uirt* the (Commissioner to alh*^e and prove* 
his clainr of a d(*lici(*ncy, and to require the ta.x- 
payer to all(‘a(* ami prove only his allirmative de- 
fens(*s. Tile tax]>ay(*r should he advised of the 
(’ommissioiu*r*s claim and tlu* basis for it before 
heina reijuired to tile any pleading’. In this way 
only can lu* plead his case* intellij^ently. Hut this 
is impeissihle undeu* the system anel form of pleael- 
ina pre*scrihe*d hy the* lieiarel. The taxpayer is un- 
ahle* to el<*nv the* alle*aations eif the* (Ce)mmissie)ne*r's 
claim, and thus put them in issue, for the reaseiii 
that there* are ne> alleaatioiis. 

All the authe)ritie*s cite^l hy re*spuiule*nt are dis- 
tinauishahle, either lH*cause thev were re*funel cases, 
eir case*s where assessments had been inaele*, or e*ases 
where the que*stion was the weight eif evidence anel 
not the hurelen of proeif. It is realized that a cenirt 
will ne)t re*verse a case where the evidence suptiorts 
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the no matter wliich side had the buijdeii 

of i)roof. None of tlie decisions cited by resi)on<jleiit 
is in point, althon<>li the language in some of them, 
ohifcr dicta, is favorable to his theory. The ^‘act 
is that llie courts have discussed the term ‘‘bnrdeu 

i 

of proof** loosely, when their decisions, as sliowp by 
a study of tin* cases, rested on other grounds, tijnch 
as the weight of evidence, or the fact that tjiere 
was snllicicMit evidence to support the lindiligs, 
neither of which is ])resent in the instant easel 
The decision of the Hoard of Tax Apj^eals shc^nld 
be reversed because there is no evidence to sup])ort 
its lindiligs, because resjiondent has neither alleged 
nor proved his claim of a deliciency, and becausejthe 
Hoard has made no effort whatever to perforn^ its 

i 

statutorv dntv of determining the correct taxi 


The time within which an assessment of |the 
proposed deficiency can be made has elapsed, 
and the decision should be that there is j no 
deficiency. i 


Hespondent contends (f). 20) that there is| no 
mandatoi'ij jirovision that the Commissioner of |In¬ 
ternal Keveiine should mail a notice after the enact¬ 
ment of the Keveniie Act of 1920, where the deter¬ 
mination of the deliciency has been made aiiji a 
notice has already Ix^eii mailed prior to the enact¬ 
ment of that Act. With that contention appellant 
takes issue. j 

Although respondent had determined a deficie^'y 
prior to the enactment of the Revenue Act of 11^20, 


I 

! 


i 




10 


it was nocossarv lor him to make a new determi- 

« 

nation after siicli enaetment, for the reason That 
the new Act contained new provisions, some of tliem 
retroactive*, which mijiiit an’(*ct tlu* computation. 
hA'(*n lliouirli tin* (’ommissiom*!* stands l>y the' 
amount pr(*viously d(*t(*rmined, liis action in so 
<loin«i- is (widence of a new d(*t(*rmination, viz., a 
d(‘terminatiou that none of the provisions of the 
new Act|aff(*cts tlu* computation pr(*viousIy an’iv(*d 
at. It if< not to 1 h* eonsid(‘red that the (Commis¬ 
sioner would stand hv his determination under an- 
(»(her Art if Sections llMiT, llHlS, iLhll), ll>10, 11 Kt, 
lldS(a) or -S.’*»(dl of the Kev(*nu(‘ Act of or 

any otlier section of that Act, wen* ai)i)licahle and 
ciianj4(*d the amount of tin* tax as comj)Uted und<*r 
tin* former Act. rnd(*r th(*se conditions if is man- 
<latory that the (’oinmissiom*!* .s(*nd a new notice, 
ev(*n thoui::li the* d(*liei(*ncv ])r(*viously claim(*d is 
p(*ndin<i' before* tin* Hoard of Ta.x App(*als. 

rmler the* provisions e)f sulxlivision (1)) of Se*e*- 
tion 2S.‘J of the llllit) Ae*t, the* Hoard re*tains juris¬ 
diction of an app(*al tiled he*fore* the* e*nactme*nt e)f 
tliat Act, 1)111 einly sul)je*ct to the* preivisions and 
limitations conlainexl in subdivision (a) of the 


same* s(*e'li<)n. Subdivision (a) provides for the*; 
ass(*ssme*nl and ce>ll(*e-t ion of a elelicie*ncy for a })rie>r 
ye*ar onJif “as in the case of a elelieie*ne‘y in the tax 
impe)se*d by this title*.** It is obvious that a de*- 
liciene-y in the tax imposed by “this title,** that is, 
bv the* Keivenue* Act of could not be asse*sse*el 

by virtue* of a m)tice* maile*d prieir te) the enactment 
e)f that Act. It would Ik* a t)hysie*al im])ossibility. 
Ile*ne*e*, subdivison (a) of Section must be con¬ 
sidered to contem])late* only ne)tice*s of deticiency 


maile*el af^e*r the enactm(*nt of the lieveiiue Act of 
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This arjxiiiiieiit is supported by the fact that 
tioii 277 1 b) of the 11)2G Act provides for a suspen¬ 
sion of the runnin «5 of the statute of limitations 
onJij irlicrc the (Jcficirncjf noliee iras mailed AFtEU 
Ihe emietment of Hie 192i) Art. In other woijds, 
lliere is no sns|H‘nsion of the statute of limitati(his, 
unless a n(‘\v delicicmcv letter is mailed. Counsel 

« j 

for respondent failed to answer this point, and aj)- 
j)ellant lK*li(‘ves it unanswerable because the statjite 
is so cl(‘ar and unanibi<^uous as to leave no roOm 
for construction or interpretation. i 

Section 277(b) of the forimn* (1924) Act qlso 
tu'ovided for a suspension of the statute of liini- 

I 

Tations where a deliciencv notice was mailed while 

I 

the 1924 Act was in effect. Counsel for respondent 
has emphasized this fact and ])laced great reliance 
U])on it, as did the Hoard in the decision appealed 
from in this ])roceeding. This })rovision was, how¬ 
ever, repealed by the Kevenue Act of 1920. T)iis 
was demonstrated on page 04 of appellant's open¬ 
ing brief, but the argument is briefly repeated h(|re, 
for convenience, as follows: 

Section 1200 of the Kevenue Act of 1920 speci¬ 
fically repealed “Sections 271 to 282, inclusiye,'' 
of the 1924 Act, as of the date of enactment I of 
the rep.ealing })rovision. Hence, it repealed Section 
277 of the 1921 Act, being one of the sections cbv- 
(U‘ed by the word ‘inclusive.'’ Subdivision (b)jof 
said Section ]2()() ( the repealing section ) kept thb^^e 
sections in force for the collection of ta.x, ‘■‘except 
as provided in Sections 2Stl and .218 and except| as 
otherwise specifically provided in this Act.” (This 
Section 318 mentioned refers to estate taxes. ) 8^ec- 
tion 283 provides, as above stated, that such tax 
shall l>e assessed and collected “in the same man- 
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iier, and subject to tlie same jn'ovisions and limi¬ 
tations * ■“* " as in the case of a deliciency in the. 
tax im])Osed bv this title,” i. e., th(‘ lb2(> Act. 

Since Section 2T7(b) of the 11)24 Act was re- 
IK*aled, as alK)V(‘ shown, bv the 1I)2(> Act, the ])ei'i(Ml 
of sns|K*nsion was vacat(*d, and the limitation jk*- 
riod j)rovided in Section 277(a) of the 11)2() Act 
controlled, that is, fiv(‘ years from the time the 
return was lil(‘d, or y(*ars from •lum* lo, 11)11). 
But even if th(‘ sus]K*nsion pei-iod of the 11)24 Act 
was r(*viv(Ml by Section 28.‘>(1) of the 11)2G Act. 
there has Ikhmi no suspension since the ll)2b Act 
was enacted. S(‘cti(Mi 2S:>(1) d(K‘s not |)urport to 
continue th(‘ suspension aft(‘r tin* enactment of the. 
11)2() Act—that being the function of 277(b), which 
was never called info o])eration by the mailing of a 
d(*liciencv notice after th(‘ enactment of the ll)2i) 
Act. ConLseijuent ly, th(‘ period of limitation has 
exj>ired, in any event, so far as the suspension ])ro- 
visions of the 11)24 and 11)25 Acts are concerned. 

11 mav be said that this thecu-v, if correct, would 
(‘Xtinguisli tin* authoritv of the (Commissioner to 

asse.'^s anv additional tax for vears earlier than. 

• • 

11)21, andiwould invalidate manv assessments and 

« 

colI(‘cti{)ns which have been made, although Con- 
iiress obviouslv intended bv the language of Section 


2S2(a ) of ith(* 11)2(> Act to authorize the assessment 

of 4lelici(‘nci(‘s for vi*ars as earlv as 11)1 (>, heiici^ con- 

« « 

sidered that th(‘ statute had not (*X])ired as to such 
asses.'sments. 

The answ(‘r to this argument is that we must fol¬ 
low th(‘ mandate of tin* statute to whatever result it 
leads, even if that result seems inconsistent with 
our preconce])tions. It is only where a statute is 
ambiguous, or wher(‘ its meaning is not clear, that 
such considerations can intluence our thought. 

V-* 
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Certainly, Conjjress did not intend bv SeeHoii 
283(a) of the 11)20 Act to revive deficiencies on 
Avhich tlie i)eriod of limitation for assesjsinent Iliad 
jirevionsly exjiired. It jirovided specifically in| an¬ 
other place that the Hoard should determine ihat 

there was no deficiency in anv case where assess- 

1 «■ 

1 

ment or collection was barred by liniitatioi| of 
time (i^ec. 1)00 (e), Keveniie Act of 11)24, as amei^ded 
by Sec. lOOO, Kevenue Act of 11)20). So it jvvas 
not the function of Section 283(a) to revive barred 
deficiencies. 

There were undoubtedly many cases as to which 

* •, 

the limitation jieriod had not expired at the enact¬ 
ment of the 11)2() Act, and to which Section 283|(a) 
would be applicable; for example, all cases of fjilse 
and fraudulent returns; all cases where no retiurn 
was filed: all cases where a tenative deduction!for 
amortization of war facilities was allowed (see Sec. 
278 of the 11)20 Act). Section 283(a) was Inot 
without a subject to which to apply. I 


From the above the followinir conclusions niust 
be drawn; I 

(1) 2so deficiency could lejtally be delter- 
mined in this case after the enactment of |the 
Revenue Act of 11)20 in the absence of a jde¬ 
ficiency notice mailed after that enactmentJ 

j 

(2) There was no suspension of the lim|[ta- 

tion of time for assessing a deficiency after [the 

enactment of the Revenue Act of 11)20, sihee 

no deficiency notice was mailed after such 
^ 1 

enactment. | 

i 

(3) The Board had jurisdiction of the up- 
peal under the provisions of subdivision ( b)| of 
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Section 28.*{ of the ID-h Act, but onlv to liold 
tliat under the provisions of sul>division (a) 
there was no deliciencv ])ecause tlie limitation 
period for ass(*ssnient had expinnl. 

Tlie nunainini:: (juestion is tlie elfect of lh(‘ waiv- 
(u*s in evidence. Apiudlanl contends that wlien it 
tiled a waiver under the IhlM Act it di«l not consent 
to a.'i.se.^snKuit uiuler the 11)24 Act, not vet in ex- 
istence, and that therefore the waiver was annulled 
U|K)n the (‘uactment of the 11)21 Act, which siib- 
.slantially chan.iied its rijihts: that when it hied fur¬ 
ther waivers whih* the 11)21 Act was in effect the 
limitation p(*riod ha<l already exj)ired, and was not 

revived bv such waivers; and that in anv event 

« « 

a])p(*llant never cons(*nt(Ml to assessment und(*r the 
ll)2b Act, which auain subsiantiallv chamxiHl its 
rights, and that it nevc*r tiled any waiver or consent 
whih‘ th<‘ ll)2h Act was in etlect. On the contrary, 
if til(*d its appeal with the Ib;ard of Tax A])])(‘als 
ass(‘i*t intt tlu* bar of tlu‘ statut(* befori* tlu^ 11)2(> 
Act was (*na<*t(Ml. 

In tlu* cas(* of 7’o,/7/ /rr/// Mills v. Lnilcd Shi'cs, 
hi (^t. (’I. the ('ourt of (daims said: 

think that tin* plaint iff could waive a 
riiihi iiiveu by statute. S(*e Shutt(‘ v. Thomp¬ 
son, lo Wall, lol, l.ol), and that it did so 
when it ex(‘cnted the waiver. Hut it <ioes 
iHft follow that the waiver, standinii- alone, 
would 1 k‘ jiiveti the etlect of waivinn' the ])ro- 
visions of a siibsecpumt .statute. The <:eneral 
rule is that a waiver extends to rights exi.st- 
ing when it is made. Siv Ihuice v. Langdon, 
1)1) r. S. oTS, oSl ; Hennecke v. Insurance Co., 
lOo r. S. Mol). In this view a consent 
authorized by the act of 11)21 is one given 
after its enactment.'* 


The Supreme Court reversed the Court of Claims 
without ail opinion. Whatever the "round was |‘or 
reversiil, it was not that the above statement | of 
law was incorrect, for that statement was favorable 
to the plaintiir, who won tlie jud"ment by reas^joiL 
of the reversal. The above-(iuoted statement iby 
the (’ourt of Claims has never been questioned iby 
anv court and is to-dav the law of the land. ! 

« •' I 

The Court of Claims held, however, that the ])jir' 
ties mi"ht treat the waiver as continuing in eff^^ct 
after the enactment of the new Act. This exc(|*p- 
tion to the doctrine above (inoted is of <loubtful. 
legality, but even if cori-ect, does not apply in tl^iis 
case. A])peliant did not treat the waiver as c<in- 
tinuiii" after the enactment of the Act. | 
The e.xtension of the limitation p(*riod by waiver 
is contractual, and rests upon the tax})ayer's con¬ 
sent. The taxpayer's rights are waived only to tjie 

extent that he consents that thev be waived. It 

1 

would be im])ro])er to construe an a"reement Jn 
writing as authorizing something not contained iin 
its terms. None of a})pelhint's waivers authoriz<‘d 
the asses.sment of a deticiency under the i)rovisio|is 
of the Kevenue Act of 102(1, but only under the li^w 
existing at the time the waivers were executed. | 
In accordance with the doctrine stated by the 
Court of Claims in the Toxaicay Mills case, a waiver 
is not authorized by the Revenue Act of 102(1 un¬ 
less given after its enactment. | 

Consequently it must be considered that the prb- 
visions for appeal to the Board of Tax Appeals, coti- 
tained in the Revenue Act of 102(1, with reference 
to deficiencies under earlier statutes, applied only 
in cases where the limitation of time had not al¬ 
ready expired, or did not expire upon and by reb- 



son of its onactmont. lii other words, these pro¬ 
visions applied only in eases where it was possible 
to ninil n tiinelv delieienev notice, after its enact- 
nieni, without r(*li:nice on a wniver executed prior 
to its etiectnient. The mailing’' of a new deticiency 
l(*it(*r wus ina<l(‘ inundatory. All sus])ension of the 
limitation ju-ovisions was annihilat(‘d utdess and 

until siu'h new (lelici(*ncv l(‘tt(‘r was mailed. Onlv 

• • 

waiv(‘rs ex(H*uted aft(*r the enactment of the lh2G 
Act W(‘r(* authoriz(‘d or recoiiiiiz(‘d. In cases wh(*r(‘ 
these conditions did not or could not be complied 
with, the Uoard had jurisdiction only to liold that 


then* was no deticiencv. 

« 

It is submiTt(‘<l that these an* the conclusions to 
be drawn from tin* statute's and the cases, that the 
d(*cision of the* Hoard should Ik* reversed and that 
the* judirmeiit should be* that there is no deticiency. 


Respectfully submitted. 
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